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ABSTRACT 


This thesis analyses the Mexican legal framework and the public policies imple- 
mented by the Mexican government regarding female labour from an interna- 
tional perspective. The position to be argued throughout the thesis is that the 
Mexican government has not fulfilled its international obligations derived from the 
treaties and international conventions that directly or indirectly provide for 
women’s labour rights. The thesis proposes a number of legal reforms and public 
policies that once properly enforced and implemented by the Mexican govern- 


ment would provide for gender equality in the Mexican labour market. 


RESUME 


L’objet de cette thése est d’analyser, dans une perspective internationale, le ca- 
dre juridique et les politiques adoptés par le gouvernement du Mexique concer- 
nant le travail des femmes. Cette these soutient que le gouvernement du Mexi- 
que ne remplit toujours pas ses obligations assumées en vertu des divers traits 
et conventions portant directement ou indirectement sur le travail des femmes. 
Cette these propose de nombreuses réformes et politiques publiques qui, une 
fois adoptées et mises en oeuvre par le gouvernement du Mexique, auraient 


pour effet d’assurer |’égalité des sexes sur le marché du travail au Mexique. 
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INTRODUCTION 


Work is a social right that, ideally, any human being should have. However, 
around the world people suffer discrimination in the labour market due to their 
gender, religion, ethnicity, age, social status, nationality or political beliefs, irre- 


spective of their skills, education, training or performance. 


Of these forms of discrimination, perhaps one of the most common is sex-based 
discrimination, particularly in countries where gender roles are rigidly defined and 
patriarchal notions are highly embedded in society. In these countries, sex-based 
discrimination strongly manifests itself in the labour market because the integra- 
tion of women into the labour force contradicts the patriarchal perception that 
women must remain in their homes and dedicate their lives to household duties 


and childrearing. 


Within Mexican society, patriarchal perceptions are quite strong. Mexican girls 
and women are usually educated to stay at home and raise children while men 
work outside the home as the major breadwinners. However, some factors call 
into question the benefits of sustaining this model. First, in a country where more 
than half of the population live in poverty, economic necessity has forced many 
women to enter the labour force. Although this situation may seem positive for 
women, in general it is not, since the Mexican legal framework has not evolved to 
meet the demands of female workers, leaving them with limited protection in their 
labour relations. Second, globalization and trade liberalization in Mexico have 
prompted the inclusion of Mexican women into the labour market, especially in 
the Maquiladora industry. Maquiladoras are export oriented assembly plants, 
which nowadays employ nearly a million Mexican workers, of whom fifty percent 
are women. Third, the same process of globalization and trade liberalization in 


Mexico has allowed external actors to press the Mexican government to update 


the current legal framework and abide by the treaties and international conven- 


tions that directly or indirectly deal with women’s labour rights. 


The objective of this thesis is to propose a number of legal! reforms and public 
policies that, once included within the Mexican legal framework and properly en- 
forced and implemented by the Mexican government, should commit Mexican 
society to change patriarchal perceptions regarding female labour and, thereby, 
set the basis for gender equality in the Mexican labour market. 


The thesis is divided in four chapters. The first chapter illustrates the characteris- 
tics of female labour in Mexico by describing the position of women in the labour 
market, the obstacles that they face to access employment and their particular 
working conditions, especially in those industries where women are over- 
represented. This chapter also stresses the substantive differences among 
women in Mexico, which undoubtedly determines how gender discrimination af- 
fects them and how they deal with this kind of discrimination. The second chapter 
analyses how the international conventions concerning female labour have been 
integrated into the Mexican legal framework, proving that, so far, the substantive 
international obligations to which Mexico has subscribed have not been fully in- 
tegrated into Mexican legislation and public policies; nor have they been directly 
used as a source of law in labour dispute processes, which, in theory, is possible 
under the Mexican legal system. The third chapter analyses the Pregnancy Dis- 
crimination Case under the North American Agreement on Labour Cooperation, 
whose outcome led to the widespread recognition of the poor labour conditions 
that Mexican women face in the Maquiladora industry. In addition, this chapter 
demonstrates that international pressure has been the only way to provoke a 
minimum of interest from the Mexican government in the problem and, more im- 
portantly, to prompt non-governmental actions that have been emerging to tackle 
the problem. The fourth and final chapter provides some modest proposals for 
legal reforms and public policies that could promote gender equality in the Mexi- 
can labour market, assuming that these would be effectively implemented and 


enforced by the Mexican government. 


I. GENERAL CHARACTERISTICS OF FEMALE LABOUR IN MEXICO. 


The aim of this chapter is to illustrate the characteristics of female labour in Mex- 
ico by describing the position of women in the labour market, their access to it 
and their working conditions in it. For this purpose, the chapter is divided into 
three sections. The first section introduces the socio-economic situation in Mex- 
ico, specifically the overwhelming gap between rich and poor and how this de- 
termines the heterogeneity among women’s realities. The second section de- 
scribes and analyses the concept of womanhood in Mexican society and the so- 
cietal response to female labour with the purpose of illustrating how these con- 
ceptions affect Mexican women’s position in the labour market, making them sub- 
ject to constant discrimination. The third section describes and analyses the fe- 
male labour characteristics in the various sectors of the Mexican economy. This 
section focuses on those sectors where women are significantly represented or 


where gender discrimination is overwhelming 


A. The Socio-Economic Situation in Mexico 


Mexico, like any developing country, struggles with underdevelopment in its soci- 
ety, economy and political system. Poverty and economic inequalities within the 
Mexican population are overwhelming. A recent study by the World Bank states 
that, “[w]hile there are different estimates of poverty in Mexico, there is general 
agreement that poverty is widespread.” The report established that at least 58% 
of Mexico's 97.4 million inhabitants live in poverty, of which 10 million are surviv- 
ing extreme poverty without a reliable supply of food and clean water;” of these 
60% are women.” In rural zones, the World Bank says that 82% are poor. These 


figures are significantly higher than official government estimates, which claim 


88 See M. Giugale, O. Lafourcade and V. Nguyen, eds., Mexico: A Comprehensive Development 
Agenda for the New Era (Geneva: World Trade Organization, 2000) [hereinafter: M.Guigale et 
al.]. 

88 See Pobreza. Online: Instituto Nacional de las Mujeres website: www.inmujeres.gob.mx. 


that only 40% of the population as a whole is poor.” Meanwhile, eleven Mexicans 
appear in the 2003 Forbes’ World’s Richest People List. Jointly they are worth 24 
billion U.S. dollars”, and just 10 percent of Mexican households account for 41 
percent of national consumption.” 


Economic inequality is not only found between individuals but also between re- 
gions. In 2002 the United Nations Development Programme (UNDP) released its 
Human Development Report about Mexico. In this report, Mexico is classified as 
a country with medium development® and was ranked 54" out of 173 countries. 
However, the report shows regional inequalities that sustain the notion that Mex- 
ico, rather than being poor, is an unequal country.* The most developed region 
in the country is the Northeast area®, and the Distrito Federal, one of the munici- 
palities that comprise Mexico City, has the highest Human Development Index 
(HDI) in the country. Meanwhile, the HD! for Mexico’s Southern region® is 12.26 


® M Guigale et al., supra note 1. 

®' See World’s Richest People, Forbes, online: Forbes website: 
http:/Awww.forbes.com/2003/02/26/billionaireland.html. 

2 See The World Factbook 2002, Central Intelligence Agency. Online: CIA website: 
http://www.cia.gov/cia/publications/factbook/print/mx.html. 

3 The Human Development Index (HDI) was proposed in 1990 by the UNDP to measure human 
development. The HDI has chosen three basic dimensions for its measurement: longevity, 
knowledge and access to resources. The indicators used in each dimension are: life expectancy 
at birth; literacy and school enrolment rates; and per capita Gross Domestic Product (GDP). The 
maximum value for life expectancy is 85 years; for education 100 percent in school enrolment 
and literacy; and for income is 40 thousand dollars per year. See United Nations Development 
Programme, Human Development Report Mexico 2002. Online: UNDP website: 
http:/Awww.undp.org.mx/desarroliohumano/index_ing.htmt [hereinafter: HDR Mexico 2002]. 

* Income inequality has risen, given the increased polarization brought by growth patterns of 
recent years in Mexico. Consequently, in the last few years Mexico has experienced an 
impoverishment of the lower middle class, whose purchasing power was undermined by high 
interest rates and limited wage increases that were part of Mexico’s stabilization policy after the 
economic crisis of 1994. See, V.L. Urquidi, “Mexico’s Development Challenges” in K.J. 
Middlebrook & E. Zepeda, ed., Confronting Development. Assessing Mexico’s Economic and 
Social Challenges (Stanford: Stanford University Press, 2003) at 572. 

®° Mexico’s Northeast region comprises the states of Coahuila, Chihuahua, Durango, Nuevo Leon 
and Tamaulipas. The population in this region is 13 387 001 inhabitants who comprise 13.73 
percent of Mexico’s population. See Poblacién por Entidad Federativa segun Sexo, 2000. Online: 
Instituto Nacional de Geografia, Estadistica e Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/ent.asp?t=mpob02&c=3179. 
% Mexico’s Southern region comprises the states of Campeche, Chiapas, Guerrero, Oaxaca, 
Quintana Roo, Tabasco, Veracruz and Yucatan. The population in this region is 22 463 972 
inhabitants who comprise 23.04 percent of Mexico’s population: ibid. 


percent below the national index, as this region is the least developed in the 
country. 


The report also shows that human development inequalities within states are 
wider in personal income than in either longevity or education.” However, some 
education variables show that some people in Mexico are still illiterate or have 
low levels of education, mostly those who live in rural and/or indigenous commu- 
nities. For example, Chiapas, Guerrero and Oaxaca,” states with a high number 
of indigenous inhabitants, have the lowest rates of literacy in the country (76.9%, 
78.4% and 78.4%, respectively). Compared with the national average (90.5 per- 
cent), they are quite far behind the rest of the country.” These states also have 
wider differences in education between men and women (gender gap) than the 
rest of the country. While the national gender gap regarding illiteracy is 2.9%, in 
Chiapas it is 10.3%, in Guerrero 6.4% and in Oaxaca 9.6%." 


The report concludes by comparing the Distrito Federal’s and Chiapas’ HDI lev- 
els, the highest and the lowest in the country respectively, showing that human 
development is not homogeneous in Mexico. In fact some Mexican states have 
living standards similar to those of developed countries or areas such as Hong 
Kong, while other states have levels below the world average. If the Distrito Fed- 
eral were classified as a country, it would rank 23” in the HDI world ranking, 


while Chiapas would be ranked in position 105." 


°” While the Distrito Federal’s GDP per capita reaches 22 816 dollars per year, in Chiapas it only 
amounts to U.S. $3549 per year. See HDR Mexico 2002, supra note 6. 

The percentage of indigenous population in these states are: 24.7% Chiapas; 13.9% Guerrero; 
and 37.2% Oaxaca. See Porcentaje de Poblaciédn Hablante de Lengua Indigena de 5 Afios y Mas 
por Entidad Federativa, 2000. Online: Instituto Nacional de Geografia, Estadistica e Informatica 
(INEGI) website: 
http://www.inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/ent.asp?t=mlen02&c=3327. 
°° See HDR Mexico 2002, supra note 4. 

'° The gender gap regarding illiteracy was obtained by subtracting the difference between 
percentages of illiteracy in men and women. See Distribucidn Porcentual de la Poblacién de 15 
Afios y Mas Segun Nivel de Escolaridad para Cada Entidad Federativa y Sexo, 2000. Online: 
Instituto Nacional de Geografia, Estadistica e Informatica (INEGI) website: 
ies inegi.gob.mx/est/contenidos/espanol/rutinas/ept.asp?t=medu10&c=3278. 

id. 


By taking into account the social and economic inequalities among the Mexican 
population, it is fair to affirm that the situation of women in Mexico is not homo- 
geneous. Certainly, the majority of Mexican women have to deal with gender ine- 
quality and discrimination in their private and public spheres, but economic differ- 
ences, geographic residence, age and ethnicity shape the characteristics of gen- 
der discrimination that they face and their responses to it. 


B. The Concept of Womanhood in Mexican Society and the So- 
cietal Response to Female Labour 


In general, Mexican society categorizes women as a group within the private 
sphere whose main responsibilities are domestic life and childbearing. Strongly 
influenced by Catholicism,"” the society expects from women the traditional 
characteristics attached to patriarchal conceptions. The majority of Mexican soci- 
ety venerates motherhood as the ultimate goal of women and celebrates tradi- 
tional feminine qualities, like submissiveness, beauty, virginity and domesticity. 
Meanwhile it criticizes women’s independence and economic autonomy achieved 
by working outside the home. Although some sectors of Mexican society are 
against imposing these characteristics on women and girls, the representative 
sectors, comprising both men and women, still directly or indirectly sustain and 


promote gender inequality.'® 


Traditionally, women in Mexico have been restricted to the domestic or private 
sphere, and men have been regarded as the sole breadwinners of their families. 
Under this cultural perception, women’s work is perceived as a threat to their 
families’ well being because it impairs their ability to perform their roles as wives 


102 92% of Mexicans are Catholics. See Voluimen y Porcentaje de la Poblacién segun Profese 
Alguna Religién y Tipo de Religidn, 1950-2000. Online: Instituto Nacional de Geografia, 
Estadistica e Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/anu.asp?t=mrel01 &c=2581. 
‘03 See M. Lamas, “The Role of Women in the New Mexico” in J.S. Tulchin & A.D. Selee, ed., 
Mexico’s Politics and Society in Transition (Colorado: Lynne Rienner Publishers, Inc., 2003) at 
127 {hereinafter Lamas]. See also S. Tiano, Patriarchy on the Line: Labour, Gender and Ideology 
in the Mexican Maquila Industry, (Philadelphia: Temple University, 1994) at 49 [hereinafter 
Tiano]. 


and mothers adequately. Usually, women who work outside the home, especially 
in the formal sector, are criticized by the Mexican society unless they are single 
and childless. When Mexican women get married or have their first child, they are 
expected to cease their external employment and dedicate themselves to house- 
hold duties and childbearing.’ 


Women’s visible representation in Mexico’s economic sphere started during the 
1970s when they represented 20% of the Mexican Economic Active Population 
(EAP);'® however, there is no available data regarding the kind of economic ac- 
tivity that these women performed then (salaried work, self-employment, or in- 
formal work). Sociological studies state that a high proportion of the female la- 
bour force in the 1970s consisted of young women without children.’” In the 
1990s women were 23% of the EAP in Mexico, but exponential growth then oc- 
curred. From 1990 to 2000 the number of economically active women in Mexico 
increased from 5.6 million to 10.7 million, making them 31.4% of the EAP."” 
Nowadays, women account for 39.26% of the EAP." Furthermore the character- 
istics of women in the labour market changed. By 1999 the majority of economi- 
cally active women were divorced or widowed (68.2%), followed by single women 


(38.7%), and finally married women (26.3%).'” As well, a significant number of 


104 See Lamas, ibid, at 129. See also Tiano, ibid. 

‘5 The Economic Active Population includes people that are either wage or non-wage employed 
or looking for a job. 

108 See Lamas, supra note 16 at 129. 

'°7 See Poblacién Econémicamente Activa segtin Sexo, 1950-2000. Online: Instituto Nacional de 
Geografia, Estadistica e Informatica (INEGI) website: 
http:/Awww.inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/anu.asp?t=mtra01 &c=3650. 
'°8 See Poblacién Econémicamente Activa. Online: Instituto Nacional de Estadistica, Geografia e 
Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/coyuntura/coyuntura.asp?t=emp52&c= 
503. 

'08 See Poblacién Econémicamente Activa por Estado Civil. Online: Instituto Nacional de 
Estadistica, Geografia e Informatica (INEGI) website: http://dgcnesyp.inegi.gob.mx/cgi- 
win/sisesim.exe/Consultar. 


economically active women have children (63%)""° and women hold 20.5% of the 
Mexican households." 


Although women’s participation in the labour market (formal and informal) has 
increased considerably in the last 30 years, the distribution of men and women 
within it reflects gender inequality. Women’s participation in public and private 
management and directive positions are minimal; wage discrimination is found in 
almost every sector of the economy;'” and since the responsibility for children 
and household duties often fall only to women, the scarcity of child care centres 
and the incompatibility of school and workday hours'’® make it more difficult for 


women to engage in or maintain productive jobs.' 


Undoubtedly, there are sectors of the economy in which women have fewer con- 
straints than in others; and consequently, access to employment, labour condi- 
tions, wages and performance vary from sector to sector. The next part of this 
chapter analyses the access, labour conditions and opportunities that women 
experience in those sectors of the economy that have a considerable female rep- 


resentation or where female labour is subject to exploitation. 


"° See Poblacién Econémicamente Activa Femenina por Paridad. Online: Instituto Nacional de 
Estadistica, Geografia e Informatica (INEGI) website: http://dgcnesyp.inegi.gob.mx/cgi- 
win/sisesim.exe/Consultar. 
™ See Distribucién Porcentual de los Hogares seguin Sexo del Jefe para Cada Entidad 
Federativa: Online: Instituto Nacional de Estadistica, Geografia e Informatica (INEGI) website: 
http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/ent.asp?t=mhog05&c=3303. 
"2 The greater difference in wages is found in the professional sector. Women with college or 
university educations earn almost 40% less than their male counterparts. See Promedio de 
Ingreso de la Poblacién Ocupada por Ocupacion Principal. Online: Instituto Nacional de 
Estadistica, Geografia e Informatica (INEGI) website: http://dgcnesyp.inegi.gob.mx/cgi- 
win/sisesim.exe/Consultar. 
"8 The usual workday is 8 hours per day, 6 days per week. The public school hours are 6 hours 
er day, 5 days per week. 

'* See Lamas, supra note 16 at 129. In Mexico 94.3 % of working women do domestic work in 
their homes; contrastingly, just 48.5% of workingmen also do domestic work. In addition there is a 
significant difference between men and women in the number of combined hours of work outside 
the home and domestic work. Men work an average of 56.4 hours per week (combining work 
outside the home and domestic work); women work 65 hours. See, Promedio de Horas de 
Trabajo Doméstico y Extradoméstico segun Sexo, 1995-2002.Online: Instituto Nacional de 
Estadistica, Geografia e Informatica (INEGI) website: 
http://www.inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/anu.asp?t=mtra33&c=3625. 


C. Female Labour Characteristics in Various Sectors of Mexico’s 
Economy 


a. Female Participation in the Formal and Informal Labour Sectors'” 

In Mexico, just 28.6% of the labour force have formal wage jobs with social secu- 
rity benefits. This means that around 24 million Mexicans work in the informal 
economy, without access to the social security system, which provides the possi- 
bility of affordable health care and child care and retirement pensions.’ Of those 
24 million, approximately 16 million are male and 8 million are female. This 
means that 71.9% of the male workforce and 79% of the female workforce do not 


have access to the social security system. 


Definitely, lack of jobs in the formal labour market and limited access to social 
security are consequences of the economic and social inequalities in Mexico and 
have a negative impact on the majority of Mexican men and women since the 
higher paying jobs are in the formal sector. However, in general, female workers 
are the most disadvantaged in the Mexican workforce. Usually, there are more 
women than men in the low-paying jobs; consequently, nearly half of all women 


workers — compared to only one-fifth of all male workers — earn less than the offi- 


"5 For the purpose of this analysis, the World Bank employment definitions are used. 

Informal Employment: 

Unpaid: performed market work for at least one hour in the last week without compensation. 
Informal entrepreneur. owner of a firm with fewer than six employees and not collecting social 
security or health insurance benefits. 

Informal wage: salaried employee or shift worker in a firm with less than 6 employees and in 
which benefits are not collected. 

Contract/piece: a worker paid by the piece or contracted for a period of time or a quantity of 
output. 

Formal Employment: 

Formal wage: salaried employee or shift worker who collects benefits or works in a firm with more 
than six employees. 

Formal entrepreneur. owner of a firm who pays social security or health benefits or who employs 
more than five workers. 

See W. Cunningham, “Breadwinner versus Caregiver: Labor Force Participation and Sectoral 
Choice over the Mexican Business Cycle” in E. Katz & M.C. Correia, ed., The Economics of 
Gender in Mexico (The World Bank, 2001), at 91. 

"8 See Distribucién Porcentual de la Poblacién Ocupada por Condicién de Prestaciones y 
Distribucién Porcentual por Tipo de Prestaciones para Cada Sexo, 2001.Online: Instituto 
Nacional de Estadistica, Geografia e Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/med.asp?t=msoc06&c=1884. 
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cial minimum wage.'” In addition, 13.4% of the female workforce does not re- 
ceive remuneration for their work; these women usually are peasants, street ven- 


dors or worker's aides.'” 


Another interesting characteristic of the labour condition of women in Mexico is 
that they are over-represented in part-time jobs. In 2000, 33.9% of women work- 
ers had workdays of less than 35 hours per week, compared with 16.6% of men 
workers. Female part-time labour is more frequent in less urban areas and in- 
digenous communities. In general, self-employed women tend to work fewer 
hours than women working in salaried jobs. There are sufficient grounds to sug- 
gest that one of the principal reasons that women tend to engage in part-time 
jobs more than men is the traditional allocation of housework and childrearing re- 


sponsibilities to women." 


Although any job is better than no job, the characteristics of part-time work in 
Mexico do not ensure the advancement of women in the labour market. In gen- 
eral, part-time workers have less job security than full-time workers and usually 
do not have access to health care, child care and benefits. In addition, part-time 
workers have fewer chances of being promoted and moving on to better-paying 
jobs than do full-time workers." Consequently, part-time work in Mexico could 


be considered to be akin to underemployment.’ 


b. The Domestic Service Sector: A Feminine Realm 
The gender role and household position influence the economic activities that 
women choose during their life cycles. From childhood, many poor girls are 


forced, more than boys, to leave school or to combine domestic work with their 


"7 See Lamas, supra note 16 at 130. 

"8 See Instituto Nacional de las Mujeres, E/ Enfoque de Género en la Producci6n de las 
Estadisticas sobre Trabajo en México. Una Guia para el Uso y una Referencia para la 
Produccidn de Informacidn (Mexico: Instituto Nacional de las Mujeres & Fondo de Desarrollo de 
las Naciones Unidas para la Mujer, 2001) at 33 (hereinafter: Enfoque de Género|. 

"19 Ibid at 37. 

120 Ibid at 38. 

121 See P. Bollé, “Part-Time Work: Solution or Trap?” in M. Fetherolf Loutfi, ed., Women, Gender 
and Work. What is Equality and How do we Get There? (Geneva: International Labour Office, 
2001) at 229. 
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education, while poor boys usually remain at school and work outside their 
homes (not in domestic work). Since these girls have only acquired skills related 
to domestic work, they tend to work as domestic servants in their adulthood, ex- 
plaining the high concentration of women (1.2 million) in this sector of the econ- 


omy.'” 


Female domestic servants receive some of the lowest wages in the country.'* 
They usually work more than the official working day, and — due to the nature of 
their work — have fewer opportunities to find jobs in other sectors of the econ- 
omy.“ One characteristic of many domestic servants in urban areas is that they 
come from rural communities. There is a constant migration of rural and unedu- 
cated women and girls to the cities looking for work in the urban households. 
Since many of them live in their workplaces (live-in domestic servants), they often 
do not have specific labour hours and days, being subject to long workdays. '* 
Employers frequently pay less to younger domestic servants because they are “in 
training”; however, women who have been working many years as domestic ser- 
vants receive no reward for their “seniority” because employers believe that they 
are no longer productive. '° 


Domestic servants are often treated as “commodities” that can be replaced by 
their employers for any reason. Typically, when domestic servants claim their la- 
bour rights, such as minimum wage, respect for their workday hours, or health 


care,’”” they are fired. Since there is an overwhelming availability of domestic 


se Approximately 85% of domestic servants are women. See Enfoque de Género, supra note 31 
at 32. 

‘23 The average payment for domestic service is 6.5 pesos per hour (U.S. $0.60). See Promedio 
de Ingreso Mensual de la Poblacién Ocupada por Ocupacidén Principal. Online: Instituto Nacional 
de Geografia, Estadistica e Informatica (INEGI) website: 
http://dgcnesyp.inegi.gob.mx/sisesim/sisesim.htm!?c=1416. 

14 See E.G. Katz & M.C. Correia, “Introduction”, in E.G. Katz & M.C. Correia, ed., The Economics 
of Gender in Mexico. Work, Family, State, and Market (The World Bank, 2001), at 2. 

"5 See Lamas, supra note 16 at 129. 

'28 See M. Goldsmith, “Politics and Programs of Domestic Workers’ Organizations in Mexico”, in 
E.M. Chaney & M.G. Castro, ed., Muchachas No More. Household Workers in Latin America and 
the Caribbean (Philadelphia: Temple University Press, 1989), at 222-223. 

'27 The Mexican Social Security Law establishes that employers of domestic servants can provide 
social security to their employees, but they are not legally bound to do so. See Ley de! Seguro 
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servants in Mexico, they are easily replaced by women “freshly delivered” from 


rural communities, who are unaware of their labour rights. 


The usual exploitation of female domestic servants has its roots in the assump- 
tion that housework is feminine and menial. Since in Mexico there is still a clear 
sexual division of labour whereby housework and childbearing are usually cate- 
gorized as female responsibilities, women who have the economic means to es- 
cape this kind of oppression hire other women to do the housework that they are 
supposed to do as wives. Consequently, domestic workers serve as a buffer for 
the gender inequalities found in Mexican households. In fact, this is the reason 
why Mexican feminists — in contrast to North American and European feminists — 
have not emphasized the oppression of housework, the role of the housewife, 
and the responsibilities associated with motherhood in Mexico as pure discrimi- 
nation against women. When the feminist movement appeared in Mexico during 
the 1970s, the issue of domestic service was not included in their agenda, 
probably because the majority of the members of this movement were urban, 
middle-class women who benefited from domestic service.'” 


In conclusion, the overall poor labour situation of Mexican domestic servants is 
not going to change until society recognizes domestic work as valuable and not 
exclusively women’s responsibility. 


c. The Maquiladora Industry: The Other Feminine Realm 

In recent years some of the rural women who have taken the traditional path to 
domestic work in the cities have instead migrated to the communities where Ma- 
quiladoras are established. Maquiladoras unite cheap Mexican labour with for- 
eign capital and technology in labour-intensive operations. The program allows 


the importing of raw materials and equipment without tariffs for purposes of set- 


Social D.O. last reform December 20, 2001. Online: Poder Legislativo Federal web page: 
hittp://www.cddhcu.gob.mx/leyinfo/pdf/92. pdf art. 13 [hereinafter: Social Security Law. 

128 See Lamas, supra note 16 at 130-131. See also M. Goldsmith, Un puente maltendido: 
feminismo, trabajo doméstico y servicio doméstico en America Latina, online: 
http://136.142.158.105/Lasa2001/GoldsmithMary.pdf at 12 [hereinafter: Goldsmith). 
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ting up manufacturing plants that can then export components and products 
mostly to the United States and Canadian markets. 


Maquiladoras were created in the mid-sixties when the U.S. government unilater- 
ally terminated the Bracero Program,” and consequently 185 000 unemployed 
Mexican workers returned from the U.S. and settled along the U.S.-Mexico bor- 
der region. To solve the shortage of employment on the border, in 1965 the 
Mexican government introduced the Border Industrialization Program that later 
was renamed as the Maquiladora Program, and then began the trend of locating 
Maquiladoras in twin cities’” along the U.S.-Mexico border.'* 


The growth of the Maquiladora industry has been rapid and mostly concentrated 
on the northern border. After a slow start in the mid-60s,'* from 1974 onwards 
the industry has grown rapidly in terms of the number of plants and jobs. The lat- 
est data available, for 2002, indicate the existence of 3003 plants (77% located in 
the Northern border cities) with 1 071 209 workers employed. Approximately, half 


of the Maquiladoras’ employees are women.'* 


129 The U.S. and Mexican governments implemented the International Agreement of Migratory 
Workers, also known as the “Bracero Program” in the 1940s. Its purpose was to alleviate the high 
levels of unemployment in Mexico and the labour shortage on U.S. farms because of World War 
{l. Under this program, the U.S. allowed Mexican workers to temporarily enter the country as 
seasonal agricultural workers, and with certain delimitations as railroad workers and miners. The 
Bracero program lasted until 1964 and was unilaterally terminated by the U.S. government 
because the American labour unions complained that the program was taking jobs away from 
U.S. workers. See generally J. Durand, Mas alla de la linea: Patrones Migratorios entre México y 
Estados Unidos, (México: Consejo Nacional para ja Cultura y las Artes, 1994) at 129-134. 

‘3° The “Twin Cities” are border city pairs composed of a U.S. city and a Mexican city closely 
related by proximity : San Diego/Tijuana, Calexico/Mexicali, Yuma/San Luis Rio Colorado, 
Nogales/Nogales, Naco/Naco, Del Rio/Ciudad Acuna, Eagle Pass/Piedras Negras, Laredo/Nuevo 
Laredo, McAllen/Reynosa, and Brownsville/Matamoros. 

'8' See The Maquiladora. Online: San Francisco State University website: 
http://online.sfsu.edu/~jdrew/web/maquila.htmi. 

"There were only 12 Maquiladoras in Mexico and they employed 3000 workers: ibid. 

'83 In the Maquiladoras, there are three types of employees: blue-collar workers, technicians, and 
managers. The data available show that 79.5% of the Maquiladoras’ employees are blue-collar 
workers, 12.7% are technicians, and 7.6% are managers. Women comprise 54% of the blue- 
collar workers at the Maquiladoras. However, the statistics merely show the number of female 
blue-coilar workers; there is no data available for the number of female technicians and 
managers. In this respect, there are serious speculations that women in higher-paying jobs in the 
Maquiladoras are under-represented. See industria Maquiladora de Exportacion. Online: Instituto 
Nacional de Estadistica, Geografia e Informatica (INEGI) web page: 
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Along with the increase of Maquiladoras in the country there was a process of 
deregulation inspired by the impetus of the Mexican federal authorities to present 
Mexico as an attractive country for foreign investment. When the Maquiladora 
Program was implemented, foreign investors were only permitted to establish 
Maquiladoras within 20 kilometres of the border, were required to form a com- 
pany under Mexican law, and were compelled to export all products out of Mex- 
ico. In 1972, the Mexican government allowed them to establish Maquiladoras 
anywhere in the country and to sell a limited amount of their products in the do- 
mestic market. Finally in 1989, the Mexican government allowed them to sell up 
to 50% of their products in Mexico and to transfer machinery and equipment to 
Mexican subcontractors.'* Since the Maquiladora industry already represented 
an attractive regulatory framework to foreign investors, the trade and foreign in- 
vestment liberalization represented by the North American Free Trade Agree- 
ment (“NAFTA”) gave a significant boost to this kind of enterprise. Maquiladoras 
required the availability of a cheap workforce'* that Mexico’s population was ca- 
pable of providing. 


Although the Mexican government started the Maquiladora Program as a way to 
create jobs for the Mexican male workers that faced unemployment when the 
Bracero Program ended, foreign investors realized that a source of cheaper la- 
bour was available: Mexican women. Along with the economic advantages of hir- 


ing women, Maquiladoras managers preferred to hire them based on the as- 


http://www. inegi.gob.mx/prod_serv/contenidos/espanol/bvinegi/infoinegi/intermedio/ime/ime.pdf. 
See also S. Fleck, “A Gender Perspective on Maquila Employment and Wages in Mexico” in E.G. 
Katz & M.C. Correia, ed., The Economics of Gender in Mexico. Work, Family, State, and Market 
(The World Bank, 2001), at 165 (hereinafter: Fleck]. 

* See A.M. Plumtree, “Maquiladoras and Women Workers: the Marginalization of Women in 
Mexico as a Means to Economic Development” (1999) 6 Sw.J. of L. & Trade Am. 177 
[hereinafter: Plumtree]. 

% The minimum wage in the Mexican border region is approximately U.S.$ 4.0 per day (the work 
day is 8 hours). While Maquiladoras pay more than the Mexican minimum wage, most Mexican 
workers in these plants earn less in a day than their American counterparts do in an hour (the 
federal minimum wage in the U.S. is U.S. $5.15 per hour.) See Salarios Minimos Generales por 
Areas Geogrdaficas. Online: Secretaria de! Trabajo y Previsién Social (STPS) website: 
http:/Awww.conasami.gob.mx/estadisticas/docs/Sal_ag_64_2004.pdf. See also, Questions and 
Answers about the Minimum Wage. U.S. Department of Labor online: U.S.DOL website: 
http://www.dol.gov/esa/minwage/q-a.htm. 


14 


sumption that women are docile by nature and more tolerant of tedious work than 
men because these are characteristics imposed by their gender role in Mexican 
society.'* 


Initially, women were hesitant to work because of society’s opposition to female 
labour. In response, Maquiladoras managers launched aggressive advertising 
campaigns in the late 70s and early 80s to convince women to work in Maqui- 
ladoras. It is important to establish that the campaigns to include female labour in 
this industry targeted just the group of young, single and childless women, since 
they have fewer domestic responsibilities. These campaigns were quite success- 


ful; by the 1980s, women comprised 80% of the Maquiladoras’ workforce.” 


Nowadays, there has been a process of de-feminization in the Maquiladoras’ 
workforce since male employment has been growing at a faster rate than female 
employment in recent years. However, more women than men continue to work 
in the industry. In addition, there has been a shift in the perception of employers 
of the ideal worker from young single women to responsible married men and 
women. One of the reasons behind the de-feminization of the industry has been 
the fact that the growing participation rate of women still has not kept up with job 
growth, reinforcing the premise that many women do not seek jobs in the formal 
labour market because domestic responsibilities imposed by Mexican society 
constrain them.'® 


The most common reason for women’s inclusion (especially married women) in 
this industry is economic hardship in Mexican households. In 1982 and 1994 
Mexico experienced two major economic crises that caused economic instability 
for most households. In many families, a growing number of women have been 


forced to generate an income, especially if the traditional male breadwinner is 


ss See Tiano, supra note 16 at 54. See also Plumtree, supra note 47. 
Ibid. 
'38 See Fleck, supra note 46 at 134-135. 
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unemployed or underemployed.” In addition, industry has attracted a high num- 


ber of women who are single mothers and heads of households. '“ 


Wages in the Maquiladora sector are different for men and women. The best-paid 
workers are in the male majority industries (machinery and tool assembly and 
transportation equipment) where women’s participation is the lowest in the Ma- 
quiladora sector. These industries have the largest plants and constitute the ma- 
jority of production along the border. In contrast, the female industries (apparel 


and textile production) pay the lowest wages in the Maquiladora sector."*" 


The reasoning behind the gender categorization of industries in this sector is that 
small firms (like apparel and textile production) require workers with few technical 
skills. Meanwhile, multinational firms with advanced technology require workers 
with technical education. Since women who come from rural communities seek- 
ing Maquiladora employment usually have low levels of education, and women 
who have technical education tend to be in fields traditionally considered femi- 
nine (education, nursery, clerical work), it is not surprising that the majority of 
skilled technical workers in the Maquiladora sector are men. In addition to the dif- 
ferences in wages between men and women in relation to the type of industry in 


which they work, there is an evident wage gap between male and female blue- 


‘8° Testimony of “Laura”, a Maquiladora worker in Matamoros: “I was one of twelve kids in my 
family. We were very, very poor, and my parent could not afford to keep all the children in school. 
| was the oldest and so | dropped out and helped around the house and helped in neighbors’ 
houses to earn a little money. We had to leave San Luis Potosi because there was just no work 
and no way to feed a family. It was even worse for women. No one would hire you for anything 
except to clean houses. And we were nine girls in my family. Work in the maquiladoras was our 
only hope. When we arrived here we saw how bad it was with no place to live and working like 
machines all day long. But we would have been returning to nothing in San Luis Potosi.” See 
Human Rights Watch, Report: No Guarantees: Sex Discrimination in Mexico’s Maquiladora 
Sector (August 1996). Online: Human Rights Watch (HRW) website 
http://www.hrw.org/reports/1996/Mexi0896.htm [hereinafter: 1996 HRW Reporfl. 

° See Tiano, supra note 16 at 54. 

'" See Fleck, supra note 46 at 165. 
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collar workers in all industries.’ This wage gap is a strong indication of general- 


ized gender discrimination in the Maquiladora industry. 


Working conditions of female workers at the Maquiladoras have been extensively 
criticized. In August 1996, Human Rights Watch (“HRW”) released its report “No 
Guarantees: Sex Discrimination in Mexico’s Maquiladora Sector’ (“The 1996 
HRW Report”). The report exposed the practice of pre-hiring pregnancy discrimi- 
nation during the job application process in most of the Maquiladoras on the 
U.S.-Mexico border as an object of investigation.’ Women applicants were re- 
quired to undergo mandatory employment-related pregnancy testing by urine 
sample as a condition for employment. In addition, the employers tried to deter- 
mine women’s pregnancy status by asking intrusive questions about the appli- 
cants’ menstrual periods, sexual activity, and use of contraceptives. In Maqui- 
ladoras located in Ciudad Juarez, HRW discovered that female employees were 
compelled to show their sanitary napkins to verify non-pregnancy before they re- 


ceived permanent contracts.“ 


The report also found post-hiring pregnancy discrimination in some Maquilado- 
ras. During the interviews with workers, HRW knew that workers who became 
pregnant soon after being hired risked mistreatment and forced resignation. Of- 
ten, Maquiladoras managers gave them physically demanding work, required 
them to work unpaid overtime, and placed them in positions with worse working 


conditions as means of coercion.'* 


\%2 Ibid. See also S.W. Parker & C. Pederzini, “Gender Differences in Education in Mexico” in 

E.G. Katz & M.C. Correia, ed., The Economics of Gender in Mexico. Work, Family, State, and 

Market (The World Bank, 2001), at 36. [hereinafter: S.W. Parker & C. Pederzini]. 

"43 HRW interviewed women who worked at that time or in the recent past had worked as line 

workers or assemblers in 43 Maquiladora plants along the border. See 1996 HRW Report, supra 

note 52. 

4 Some Maquiladoras give probationary contracts for just three months as a means for ensuring 

that their female workers will not be pregnant when they receive their permanent contracts. If they 

became pregnant within the “probationary” period, they will not receive permanent contracts: ibid. 
Ibid. 
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In May 1997, HRW and the National Association of Democratic Lawyers re- 
quested, under the North American Agreement on Labour Cooperation’ dispute 
resolution mechanism, an examination of the pregnancy discrimination practices 
in the Maquiladora industry and the Mexican government's failure to enforce its 
labour laws on this issue. The findings were that pregnancy discrimination was 
against the Mexican labour law, and a series of recommendations were issue to 
end this practice. However, in 1998, the HRW released another Report based on 
another investigation in which they found that pregnancy-based discrimination 
was practised in several Maquiladoras, despite the awareness by local and fed- 
eral authorities about these labour violations.” Furthermore, HRW World Report 
2001 denounced pregnancy discrimination as still being a regular practice in the 


Maquiladora industry." 


Although adverse working conditions and gender discrimination practices in the 
Maquiladora industry exist, many women nonetheless migrate from their home- 
towns to the Madquiladoras’ cities seeking jobs in the industry. Furthermore, 
women workers are hesitant to initiate any type of legal procedure against their 
employers for gender discrimination, forced resignation, wrongful termination or 
mistreatment because they fear being named in blacklists of trouble-making em- 
ployees in the Maquiladoras. Many women who were fired or forced to resign be- 
cause of their pregnancy status have returned to work at the Maquiladoras after 


“8 The North American Agreement on Labour Cooperation (“NAALC”) was signed by the 
governments of Canada, Mexico and the United States on September 13, 1993 and entered into 
force January 1, 1994. It operates by defining eleven internationally recognized workers’ rights as 
areas of concern that signatory nations must address; among those is the elimination of 
employment discrimination. The agreement only binds the three signatory nations to respect 
labour rights and does not directly affect the actions of private entities. The NAALC establishes 
consultation and enforcement procedures through which the signatory countries can ensure that 
their partners respect the enumerated rights. See North American Agreement on Labour 
Cooperation between the Government of Canada, the Government of Mexico and the 
Government of the United States, September 13, 1993, (entered into force January 1, 1994) 
(hereinafter: NAALC}. 

“7 See Human Rights Watch, Report: A Job or Your Rights: Continued Sex Discrimination in 
Mexico’s Maquiladora Sector (December 1998). Online: HRW website: 
http://www.hrw.org/reports98/women2/index.htm#TopOfPage [hereinafter: 1998 HRW Reporfl. 
‘48 See Human Rights Watch, World Report 2001 Human Rights Watch. Online: HRW website: 
http://www. hrw.org/wr2k1/women/index.html. 
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childbirth. Women workers at the Maquiladora industry tolerate gender dis- 
crimination and less than desirable working conditions because they are under 
economic constraints and need their jobs to support themselves and their fami- 
lies. In addition, some of them are grateful for their jobs because they are able to 
escape the limitations of provincial life and oppression from their patriarchal fami- 
lies.” It is an irony that the only way for many women to seek independence is to 


endure gender discrimination in their workplace. 


d. Women in the Micro-enterprise Sector 

Over the last few years, Mexican women have become active participants in the 
micro-enterprise sector by establishing their own businesses in response to the 
lack of labour opportunities in the formal labour market. Many women seek in 
this sector an opportunity to establish an independent labour activity that could 
be compatible with their domestic responsibilities. Being their own bosses has 
the advantage of their being as close as their homes as they want and also of be- 
ing able to arrange labour schedules around housework and childrearing. This 
situation seems to empower women in the society, allowing them to become fi- 
nancially independent of their partners or male relatives. However, there are sig- 
nificant differences in the characteristics and earnings of female- and male- 
owned micro enterprises that are related to gender differences in domestic re- 


sponsibilities, education, labour market experience, and credit access. 


in urban areas, female-owned enterprises represent 44% of all of these firms in 
Mexico; however, women earn between 50 to 74% less than their male counter- 
parts.’*’ In general, female-owned micro enterprises are smaller and have fewer 
employees than male-owned enterprises. More female-owned than male-owned 
enterprises are located in flea markets or in the streets. In addition, there are dif- 


ferences in the choice of sector of micro entrepreneurs; the majority of female- 


“8 See 1996 HRW Report, supra note 52. 

‘°° See Lamas, supra note 16 at 130. 

'5' See S.M. Sanchez & J.A. Pagan, “Explaining Gender Differences in Earnings in the 
Microenterprise Sector” in E.G. Katz & M.C. Correia, ed., The Economics of Gender in Mexico. 
Work, Family, State, and Market (World Bank, 2001), at 174 [hereinafter: SA€nchez & Pagan]. 
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owned micro enterprises are in the trade and service sectors,’* while male- 


owned micro enterprises are more diversified.’ 


The differences between male and female entrepreneurs’ sector choices could 
arise from individual preferences, discrimination, gender differences in household 
responsibilities, initial sector-specific investment requirements, or gender differ- 
ences in business skills. In addition, educational factors such as gender differen- 
tial treatment by parents and teachers and gender differences in access to edu- 
cation and labour market experience may also influence women to prefer certain 
sectors that are more compatible with their skills or the activities in which they 
have a certain level of knowledge. For these reasons, women are more likely to 
own micro enterprises that are concentrated in economic sectors associated with 
household activities (food processing, garment manufacture, laundry, child 
care).'™ 


Two of the reasons behind the differences in micro-enterprise participation and 
eaming between men and women are gender differences in domestic responsi- 
bilities and the distribution of labour market activities among household mem- 
bers. Traditionally, girls combine school with housework and boys combine 
school with work outside the home in order to help their families in times of eco- 
nomic constraint. This pattern significantly impacts the acquisition of education, 
skills and labour market experience for girls and women that could be useful in 


the micro-enterprise sector. © 


‘82 Female-owned micro enterprises sectoral representation is approximately: 48% in services, 
33% in the trade, 3% in agro industry, 13% in manufacturing, and 1% in construction. See 
Enfoque de Género, supra note 31 at 35. 

Male-owned micro enterprises sectoral representation is approximately: 34% in services, 19% 
in trade, 11% in the agricultural industry, 17% in manufacturing and 17% in construction: ibid. 
4 See Sanchez & Pagan, supra note 64 at 186. 
‘85 Gender disparities in educational achievement are greater in rural than in urban areas. About 
25% of female rural entrepreneurs have not received any formal education compared to 11% in 
urban areas. In the case of men, about 11% of rural entrepreneurs do not have formal education 
compared to 7% in urban areas. This data reinforces the theory that rural girls and women have 
the lowest levels of education and thus have fewer opportunities to joint the labour market or own 
profitable enterprises. Sdnchez & Pagan, supra note 64 at 183. 
188 Ibid, at 174. 
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In addition, half the female micro entrepreneurs are married; and in general, they 
work fewer hours than their male counterparts. The reason behind their lower 
productivity, compared with male entrepreneurs, could be the fact that women in 
this sector often combine wage work with housework and childrearing. Another 
interesting fact is that more than half the women entrepreneurs enter this sector 
to complement family income. Since their micro enterprise’s earnings are just 
complements or safety nets for times of economic constraint, they tend to choose 
low risk and low profitable activities to provide a stable complementary source of 


income.**” 


There are also gender differences with respect to access to credit. One of the 
most significant impediments to micro enterprise growth is lack of access to 
credit services, which undermines the ability of micro entrepreneurs to undertake 
profitable investments. The majority of the micro entrepreneurs in Mexico rely 
mainly on their own personal wealth; consequently, many of them have to accu- 
mulate capital before initiating their entrepreneurial activities. Usually, men use 


their previous employment savings to start their micro enterprises.’ 


Both female and male micro entrepreneurs participate in credit markets only to a 
limited degree. Compared with other Latin American countries, Mexico has a 
lower micro-enterprise participation in credit markets. Male micro entrepreneurs 
are more likely to borrow funds from formal lenders than are their female coun- 
terparts. Female entrepreneurs usually borrow money from informal lenders, and 
from families and friends. The reasoning behind these preferences is that female- 
owned micro enterprises tend to be smaller than male-owned micro enterprises 
and consequently have lower credit demands. Family members and friends tend 
to lend money to women because of altruistic motives or because there is an 


economic interest in the family for a complementary source of income. These 


187 Ibid, at 177 and 179. 
'88 Ibid, at 190-193. 
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findings support the idea that female micro entrepreneurs are less likely to en- 


gage in high risk, profitable activities than are their male counterparts." 


The micro-enterprise sector in Mexico gives women the opportunities to become 
economically active and reach certain level of economic independence from their 
male relatives and partners. However, there is the need to implement compre- 
hensible and well-organized programs to increase women’s participation in this 
sector and narrow gender differences between men and women entrepreneurs 
that arise from patriarchal practices in families, the educational system, and the 


labour market. 


e. The Rural Women and Unpaid Labour 

In general, the rural communities in Mexico’ tend to have a higher percentage 
of population in poverty, lower access to health and education services, and 
fewer infrastructures of roads, water systems, and services than do urban com- 
munities. In rural areas, the notion of traditional differentiated roles for men and 
women" is greater than in urban areas. Consequently, rural girls and women are 
among the most underprivileged in the country."* Furthermore, indigenous peo- 


ple, the most disadvantaged ethnic group in Mexico, live in rural communities. 


One of the characteristics that differentiate rural and urban communities is their 
members’ level of education. The percentage of the population attending school 
is uniformly lower for rural than for urban areas. Rural girls are less educated and 
tend to leave school earlier than urban girls. The lowest index of literacy in Mex- 
ico is in the indigenous population’ with 44% of illiterate people; of those, ap- 


'89 Ibid, at 193-197. 

‘6° Rural communities are those with less than 2500 residents. 

'6' The notion is that men are the primary breadwinners of their families and women are solely 
responsible for household duties and childrearing. 

182 See, S.W. Parker & C. Pederzini, supra note 55 at 17. 

163 The number of indigenous people in Mexico is over 6 million. See Indicadores Seleccionados 
Sobre la Poblaci6n Hablante de Lengua Indigena, 1950-2000. Online: Instituto Nacional de 
Estadistica, Geografia e Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/med.asp?t=mlen01 &c=3325. 
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proximately 1.3 million are women and 700 000 are men.“ Consequently, rural 
and indigenous women have fewer employment opportunities in the formal econ- 


omy than urban women have. 


Rural and indigenous women tend to work in the informal economy or have re- 
course to self-employment in the non-agricultural sector to increase their house- 
hold income.'® In general, their work earnings are low or, even worse, they do 
not receive remuneration for their labour. The latter is the case of peasant- 
artisan women in rural industrial commodity production in the Mexican indigenous 


communities. 


A sociological study of peasant-artisan women in rural industrial commodity pro- 
duction in the Oaxaca valley shows an example of how women in rural and in- 
digenous communities are often subject to exploitation that violates their most 
fundamental labour rights. According to this study, women contribute to the rural 
economy in the Oaxaca valley as unpaid workers within domestic petty commod- 
ity-producing enterprises for which the male household head is the sole recipient 
of cash remuneration, or as income-earning commodity producers directly remu- 
nerated. The predominantly female craft occupations are characterized as the 
lowest paying in the industry. Among these craft occupations are palm plaiting, 
back strap loom weaving and embroidery. These trades are predominantly fe- 
male activities usually transmitted from mothers to daughters. The average age 


for girls to start working in these trades is 12 years old; however, there are re- 


'* See Tasa de Alfabetismo de la Poblacién Hablante de la Lengua Indigena de 15 Afios y Mas 
por Principales Entidades Federativas segun exo, 2000. Online: Instituto Nacional de Estadistica, 
Geografia e Informatica (INEGI) website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/ent.asp?t=mlen15&c=3342. 
"5 See generally J.A. Pagan & S. M. Sanchez, “Gender Issues in Workforce Participation and 
Self-Employment in Rural Mexico” in E.G. Katz & M.C. Correia ed., The Economics of Gender in 
Mexico. Work, Family, State, and Market (The World Bank, 2001) [hereinafter: Pagan & Sanchez] 
at 204-207. 

‘8 Economic statistics show that 13.4% of women economically active do not receive 
remuneration for their work, compared with 9.1% of their male counterparts. In indigenous 
communities 44.6% of male workers and 54.8% of female workers do not receive remuneration 
for their work. The majority of unpaid workers are peasants, street vendors and worker's aides. 
Enfoque de Género, supra note 31 at 39. 
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ported cases of girls as young as 7 years old helping their mothers with palm 
plaiting, weaving or embroidering. *°’ 


These craft occupations are perceived in rural Oaxaca as an extension of 
women’s household duties and have not been perceived as work but rather as a 
way of contributing to the household income.*® Women artisans usually sell their 
products to merchants who resell them in the largest cities’ tourist markets. Since 
merchants set the prices, they pay little for the products and resell them at high 
prices. Many women would rather sell their products directly in the out-village 
markets, but their need for money obliges them to sell to the first buyer. The ma- 
jority of these women are illiterate; and therefore, they do not keep any sort of 
accounting procedure, which would permit them to know if they were being paid 


for their job or making any profits when they sell their products.‘ 


These women seem to be unaware of the advantage that resellers take of them. 
They usually think that their work is insignificant and they categorize it as a pas- 
time when they finish their household duties. However, studies show that female 
craftwork is hardly a pastime, but rather an activity critical to the survival of peas- 


ant households in a cash economy.'” 


In other cases, women work as out-workers for absentee merchants. These mer- 
chants provide the raw materials and women crafters transform them into prod- 
ucts. This system is most common in the embroidery industry. The merchants 
pay out-workers by the piece once the products are finished. Since the mer- 
chants set the prices, women craftspeople receive little remuneration for their 
work. Then the merchants sell these products at a high price in larger cities’ mar- 


kets or to the tourist industry as “hand-made products”. Out-workers seem to be 


‘87 See generally S. Cook, “Female Labor, Commodity Production, and Ideology in Mexican 
Peasant-Artisan Households” in J.L. Collins & M. Gimenez ed., Work Without Wages. 
Comparative Studies of Domestic Labor in Self-Employment (Albany: State University of New 
York Press, 1990) at 89-115 

'68 The households that depend on the contribution of female craftwork production are very poor. 
The male heads of households usually work in the agriculture sector: ibid. 
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aware of the exploitation that they are subjected to by merchants; however, they 


are unable to do their work independently because of lack of resources. '' 


In general, women’s craftwork production in this area is regarded as another 
household duty and therefore is not recognized as valuable work. These women 
do not dare to work in other fields because cultural perceptions in these commu- 
nities regard it as inappropriate for married women to work outside the home. In 
both cases, as self-employed or outworkers, they are subject to exploitation by 
resellers and merchants. This case is just a sample of how women’s work is re- 


garded in the poorest rural communities in Mexico.'” 


f. Conclusion 

Women are not only represented in the workforce as domestic servants, maqui- 
ladora workers, micro entrepreneurs or peasant-artisans. However, these groups 
comprise approximately 65% of the female workforce in Mexico. The other 35% 
of the female workforce is represented as follows: 3.1% work in their field of col- 
lege or university education; 3.9% are technicians and skilled workers; 6.0% are 
teachers; 0.4% are artists; 1.6% are public officers and managers; 0.1% are 
transport operators; 0.3 are private guards; 13.3% are clerks; and 7% are agricul- 
tural workers.’ Women are over-represented in sectors of the economy that are 
regarded as “female sectors”, such as domestic service, education, and clerical 
work; or where they are unable to hold high positions in the labour place and are 
subject to exploitation, as in manufacturing, agriculture or crafts. In general, 
women earn less than men and have fewer opportunities to improve their posi- 


tions in the labour market.'” 


The fact that women do not have the same opportunities or achieve the same 
performance in the labour market as men is the result of the societal attitude to- 
wards female labour. This attitude is reflected in the Mexican labour laws and 


"7? Ibid 
78 See Enfoque de Género, supra note 31 at 32. 
%* Ibid, at 34. 
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public policies that do not sufficiently address the needs of the female workforce. 
In addition, the labour laws’ enforcement and the union system in Mexico are in- 
adequate to say the less, contributing to the already difficult labour situation of 
many working women. Moreover, the lack of comprehensive labour laws and 
public policies and the faulty administration of labour justice contravene the obli- 
gations that Mexico has under the international conventions subscribed to in the 
matter. 


The next chapter analyses the legal instruments on domestic labour regarding 
the protection of female labour and the enforcement of these instruments by the 
Mexican government. 
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ll. LIMITS TO THE IMPLEMENTATION OF INTERNATIONAL CON- 
VENTIONS CONCERNING FEMALE LABOUR IN THE MEXICAN 
LEGAL FRAMEWORK AND PUBLIC POLICIES 


A. Introduction 


The inclusion of women in the Mexican labour force and the increasing number of 
working women who are also the sole breadwinners of their families have not 
been accompanied by adequate legal reforms or governmental policies that 
address the obstacles women face in the labour market. This has been the 
primary factor in the perpetuation of discrimination against women in the field of 
employment, generating the poor labour conditions and systematic exploitation of 


working women described in the preceding chapter. 


The objective of this chapter is to analyse how the international conventions 
concerning female labour have been integrated into the Mexican legal 
framework. The hypothesis to be proven is that, so far, the substantive 
international obligations to which Mexico has subscribed have not been fully 
integrated into Mexican legislation and public policies; nor have they been 
directly used as a source of law in labour dispute processes.'” Therefore, gender 


inequality in labour relations persists in the Mexican labour market. 


To prove this hypothesis, the chapter is divided into three sections. The first 
section analyses the harmonization of Mexican labour legislation with the 
obligations contained in the international conventions to which Mexico is a party 


regarding female labour. The second section analyses the most relevant public 


5 it is possible to use international conventions as a source of law in labour dispute processes 
since international conventions are automatically incorporated into the domestic legal system 
once they are approved by the Senate, ratified by the President and publicized in the Official 
Gazette (Diario Oficial de la Federacion). See Constitucién Politica de los Estados Unidos 
Mexicanos, D.O. February 17, 1917. Online: Poder Legislativo Federal website: 
http:/Awww.cddhcu.gob.mx/leyinfo/pdf/1.pdf [hereinafter: Mexican Constitution] articles 76 |, 86 X 
and 133. 
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policies that the Federal Executive branch has been launching in order to comply 
with its international obligations regarding female labour. The third section 
focuses on the analysis of the direct application of international conventions in 
labour dispute processes. 


B. Legislative Sphere 


Mexico has ratified numerous international conventions that set labour standards 
regarding female labour. The international conventions subject to analysis are: 
the International Labour Organization Conventions 100°% and 111'; the 
Convention on the Elimination of All Forms of Discrimination Against Women'” 
(“CEDAW”); and the Inter-American Convention on the Prevention, Punishment 
and Eradication of Violence Against Women’” (“Convention Belém do Para’). 


a. ILO Convention concerning Equal Remuneration for Men and 
Women Workers for Work of Equal Value 


The ILO Convention concerning Equal Remuneration for Men and Women 
Workers for Work of Equal Value (ILO Convention 100) came into force in May 
1953. In 1952 Mexico ratified this Convention. The Convention obliges States 
Parties to promote and ensure the application of the principle of “equal 


remuneration’™ for men and women workers for work of equal value” within their 


76 International Labour Organization Convention Concerning Equal Remuneration for Men and 
Women Workers for Work of Equal Value (ILO Convention 100), 29 June 1951, U.N.T.S. 34, 
(entered into force May 23, 1953, ratified by Mexico in August 20, 1952) [hereinafter: ILO 
Convention 100]. 

77 International Labour Convention Concerning Discrimination in Respect of Employment and 
Occupation (ILO Convention 111), 25 June 1958, 362 U.N.T.S. 31 (entered into force June 15, 
1960, ratified by Mexico in September 11, 1961) [hereinafter: ILO Convention 111]. 

78 Convention on the Elimination of All Forms of Discrimination Against Women, 1979, G.A. res. 
34/180, U.N. GAOR Supp. (No. 46) at 193, U.N. Doc. A/34/46 (entered into force September 3, 
1981, ratified by Mexico March 23, 1981) [hereinafter: CEDAW). 

9 Inter-American Convention on the Prevention, Punishment and Eradication of Violence 
Against Women “Convention Belém do Para”, 9 June 1994, OAS, General Assembly, 24" Sess., 
IAS/VI (entered into force July 10, 1994, ratified by Mexico December 12, 1998) [hereinafter: 

Convention Belém do Pard]. 
18° For the purpose of the Convention, the term remuneration is defined as “the ordinary, basic or 
minimum wage or salary and any additional emoluments payable directly or indirectly, whether in 
cash or in kind, by the employer to the workers and arising out of the worker's employment”. [LO 
Convention 100, supra note 89 article 1 (a). 
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jurisdiction; this is one of the fundamental rights under the ILO system." 
Moreover, the Convention stipulates that the term equal remuneration for men 
and women workers for work of equal value refers to “rates of remuneration 


established without discrimination based on sex.”'® 


The Convention establishes that this principle may be applied by States Parties 
through national laws or regulations, legally established or recognized machinery 
for wage determination and/or collective conventions between employers and 
workers.'® In addition, the Convention establishes that States Parties shall take 
measures to promote the objective appraisal of jobs on the basis of the work to 
be performed. The methods used to make this appraisal may be decided on by 
the authorities responsible for the determination of remuneration rates or, in the 
corresponding cases, by the parties of collective conventions. However, the 
differential rates between workers — disregarding their sex — derived from such 
objective appraisals shall not be considered as being contrary to the principle set 
in the Convention." | 


Mexico partially incorporated the principle of equal remuneration for work of 
equal value in its labour legislation. Article 123 of the Constitucién Politica de los 
Estados Unidos Mexicanos (“Mexican Constitution”) establishes that, irrespective 
of nationality or sex, workers have the right to equal remuneration for equal 
work.'® Moreover, the Ley Federal del Trabajo (“Federal Labour Code”)'® 
establishes that oral or written labour conventions would be legally ineffective if 
they set lower salaries for employees working in the same establishment 


performing the same type of work in terms of efficiency based on sex, age or 


"81 Ibid, article 2 (1). 

'®? Ibid, article 1 (b). 

183 ibid, article 2 (2). 

'* Ibid, article 3. 

"85 The Mexican Constitution is hierarchically the supreme law in Mexico. Mexican Constitution, 
supra note 88 article 123 (A) (VII). 

‘8 The Ley Federal del Trabajo (Federal Labour Code) is the federal law that regulates the 
majority of labour relations in Mexico. Other laws are applied for governmental workers and 
workers for banking services. 
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nationality.’®’ 


One positive feature of this provision is the use of “efficiency” as 
the main characteristic of what constitutes “same work”, because it gives, at 


least, some reference on how to assess jobs. 


However, the ILO Committee of Experts on the Application of Conventions and 
Recommendations has repeatedly indicated to the Mexican government that the 
provisions of the Mexican Constitution and the Federal Labour Code do not fully 
apply the principle set out in ILO Convention 100.’ This is because the wording 
of the national legislation is inadequate for the application of the principle of 
equal remuneration to work that is of equal value but of different nature.’ The 
ILO Committee of Experts emphasizes that “this broader basis of comparison 
[work of equal value] is intended to reach discrimination which may arise out of 
the existence of occupational categories and jobs reserved for women and is 
aimed at eliminating inequality of remuneration in female-dominated sectors, 
where jobs traditionally considered as ‘feminine’ may be undervalued due to sex 
stereotyping” In order to fully conform to ILO Convention 100, the principle of 
equal remuneration for work of equal value — as defined by the ILO — must be 


included in the Mexican legislation. 


The lack of commitment demonstrated by the Mexican government respecting 
the adequate incorporation of the principle of equal remuneration to work of 


equal value has been adversely influencing the dynamics of the labour market. 


‘8? | ey Federal del Trabajo, D.O. April 1st 1970. Online: Poder Legislativo Federal website: 
http://www.cddhcu.gob.mx/leyinto/pdf/125.pdf article 5 (XI) (hereinafter: Federal Labour Code]. 
‘88 Apparently, the Federal Labour Code uses the term “efficiency” in the sense of labour 
productivity. This term is regarded as the ratio of the amount produced to the amount of labour 
put in it, measured as product per person-hour or person-year. However, the Federal Labour 
Code does not define the term efficiency or associate it with the concept of labour productivity. 
‘8 CEACR, Individual Observation concerning Convention No. 100, Equal Remuneration, 1951 
Mexico (ratification: 1952) Published: 2002. Online: ILO website: http://www. ilo.org. [hereinafter: 
Individual Observation 2002]. CEACR, Individual Observation concerning Convention No. 100, 
Equal Remuneration, 1951 Mexico (ratification: 1952) Published: 2003. Online: ILO website: 
http://Awww.ilo.org [hereinafter: Individual Observation 2003]. 

12° An appellate court in 1990 concluded that the legal requirement of equal remuneration only 
applies for “same work” and does not extend to similar work. See Tribunales Colegiados de 
Circuito, “Salarios, su Nivelacién sdélo Procede en Caso de Trabajo Igual”, May 1990 Semanario 
Judicial de la Federacién, A.D. 2226/90, 459. 

'91 Individual Observation 2002, supra note 102. 
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Mexican statistics show that there is a significant income gap between men and 
women performing the same work in almost all labour sectors. The majority of 
women workers earn between 4% and 36.4% less than their male counterparts 
performing the same jobs, despite the fact that women in the labour force have a 
higher level of education than men.'” Indeed, it has been demonstrated that the 
income gap between men and women is wider between highly educated men 
and women (university level) than in other groups of individuals with less 
education. Apparently, the group of highly educated women is the one that 
suffers more vulnerability in terms of gender discrimination in remuneration in the 
Mexican labour market. The widespread recognition that in all economic activities 
women eam less than men can only be explained in terms of gender 
discrimination in the workplace.” Therefore, in addition to the full incorporation 
of the principle of equal remuneration for work of equal value in the Mexican 
legislation, more comprehensive regulation is needed, such as equal pay 
legislation." 


Equal pay legislation has been widely used in other countries to fight 
discrimination in relation to remuneration between men and women.’ However, 
there is not a perfect model to follow. Analyses of equal pay legislation in other 
countries reveal problems such as the difficulty of presenting claims; the need to 
clarify legal principles and criteria to ensure equal pay for work of equal value; 
the need to extend the scope of comparison between jobs in different 
organisations and industries; loopholes on data collection and dissemination; the 


exclusion of certain occupations from the legislation’s scope, mainly those in the 


182 See Instituto Nacional de Estadistica, Geografia e Informatica, Mujeres y Hombres en México 
2004 (México: INEGI, 2004) at 381 [hereinafter: Mujeres y Hombres en México 2004]. 

‘93 In México, the reduction of the remuneration gender gap appears to be the result of the 
reduction of the men’s average pay, not a rise in women’s average pay. See D. Grimshaw & 
Marcela Miozzo, Minimum Wages and Pay Equity in Latin America (Geneva: International Labour 
Office, 2003) at 38. 

; Equal pay legislation addresses the under-valuation of jobs done predominantly by women 
and gender biases in pay structures as well as wage-fixing mechanisms. 

"85 See ILO Director-General, Time for Equality at Work. Global Report under the Follow-up to the 
ILO Declaration on Fundamental Principles and Rights at Work. International Labour Conference 
91 Session (Geneva: International Labour Organization, 2003) at 59 [hereinafter: Time for 
Equality at Work]. 
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informal sector; and the need to change negative attitudes toward female 


dominated jobs and women’s skills; among others.’ 


In order to enact comprehensive pay equity legislation in Mexico it is necessary 
to get more specific labour data. Recently, the Secretary of Labour and Social 
Welfare released statistics related to labour market dynamics, such as the 
proportion of women’s participation and the average remuneration in specific 
occupations. However, there is no gender-based information related to 
remuneration. Therefore, it is not possible to know the extent of discrimination in 


remuneration across specific occupations. 


In sum, Mexico has not fully complied with its obligations under the ILO 
Convention 100. The provisions. set out in the labour legislation fall short of 
objectively implementing the principle of equal remuneration for men and women 


workers for work of equal value. 


b. ILO Convention concerning Discrimination in Respect of 
Employment and Occupation 


The ILO Convention concerning Discrimination in Respect of Employment and 
Occupation (ILO Convention 111) came into force in June 1960. Mexico ratified 
this Convention in September 1961. The Convention obliges State Parties to 
declare and pursue national policies designed to promote equality of opportunity 
and treatment in respect of employment and occupation in order to eliminate any 
discrimination in this field.” The Convention defines the term discrimination as 
“any distinction, exclusion or preference made on the basis of race, colour, sex, 
religion, political opinion, national extraction or social origin...” It also allows 


States Parties to broaden the definition of discrimination by including other types 


'% See generally P. Maatta, Equal Pay Policies: International Review of Selected Developing and 
Developed Countries. (ILO Social Dialogue Papers: 1998) Online: ILO website: 

http://www. ilo.org/public/english/dialogue/goviab/legrel/papers/equalpay/14_1.htm. 

'87 1LO Convention 111, supra note 90 article 2. 
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of distinction, exclusion or preferences, which nullify or impair equality of 


opportunity or treatment in employment or occupation.'® 
Regarding work in general, Mexico establishes in the Federal Labour Code that: 


Work is a social right and obligation. It is not a commodity; it is to be 
respected for the freedom and dignity of the person performing it and it shall 
be performed in conditions safeguarding the life and health of the workers 
and their families and a decent standard of living for them. 


It cannot make distinctions among workers on the basis of race, sex, age, 
religion, political beliefs, or social conditions.” 
In addition, article 164 of the Code establishes that female employees have the 


same rights and obligations as their male counterparts.” 


1. Access to Employment and to Particular Occupations 


Regarding access to employment, article 133 of the Federal Labour Code 
prohibits employers from refusing to hire employees on the basis of their age or 


sex." 


However, cultural perceptions regarding gender roles interfere with the access of 
women to certain occupations, creating what is called horizontal or occupational 
segregation in the labour market. Horizontal or occupational segregation refers to 
the predominance of female or male workers in certain occupations” and is one 
of the most important and enduring aspects of labour markets around the 
world.** Also, horizontal or occupational segregation is maintained and 


reproduced largely because of cultural perceptions that regard certain 


‘88 or the purpose of the Convention the terms employment and occupation include access to 
employment and to particular occupations; access to vocational training; and terms and 
conditions of employment: ibid, article 1 (1 a, b), (3). 

’? Federal Labour Code, supra note 100 article 3. (Translation is ours.) 

20 Ibid, article 164. 

2° Ibid, article 133. 

202 “Sex-dominated occupations may be defined as those where workers of one sex constitute 
more than 80 percent of the labour force. While approximately one-half of workers are in sex- 
dominated occupations, women are employed in a narrower range of occupations than men” 
Time for Equality at Work, supra, note 108 at 45. 

203 See R. Anker, Gender and Jobs: Sex Segregation of Occupations in the World (Geneva: 
International Labour Office, 1998) at 3 [hereinafter: Anker. 
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occupations as prototypically female (non-manual occupations) and others as 
prototypically male (manual occupations). These perceptions come from gender 
stereotypes in patriarchal societies that attribute different traits and abilities to 
men and women. For instance, women are presumed to excel in personal 
service, nurturance and interpersonal interaction, while men are presumed to 
excel in interaction with things and strenuous or physical labour.” Regrettably, in 
the majority of societies, “female” occupations are fewer, and often regarded as 
less valuable, than “male” occupations because of women’s subordinate position 


in society and family.” 


Cultural perceptions about what is proper work for women prevent girls and 
women from seeking education in “male” careers and restrict them from a wide 
range of jobs. They either internalize the sex-typed expectations of others or fear 
the social consequences of not conforming to the stereotype. These 
consequences range from the subtle disapproval of parents to overt 
discrimination or sexual harassment from co-workers. Also, these cultural 
perceptions shape employers’ preferences in the hiring process, create 
institutional discriminatory practices and even affect how women workers 
evaluate themselves in male-typed work.” Mexico is no exception in regard to 
this problem; indeed, given the patriarchal nature of Mexican society, 
occupational segregation is widespread in the labour force.” 


204 See M. Charles & D.B. Grusky, Occupational Ghettos: The Worldwide Segregation of Women 
and Men (Stanford: Standford University Press, 2004) at 15 (hereinafter: Charles & Grusky]. 

205 The devaluation of women and their activities is deeply embedded in the major cultures and 
religions of the world. Despite differences over time and place, the devaluation of women’s work 
continues because it is part of the ideology in many societies and because it is in men’s interest. 
Men tend to accept male activities as the standard and regard other activities as inferior. See I. 
Padavic & B. Reskin, Women and Men at Work, 2™ ed. (California: Pine Forge Press, 2002) at 
10. [hereinafter: Padavic & Reskin]. See also Anker, supra note 116 at 22. See also, Time for 
Equality at Work, supra note 108 at 44 and 45. 

20° See generally Charles & Grusky, supra note 117 at 17-19. 

207 in Mexico, the female-dominated occupations are: at home-care giving (children, elders and 
sick persons); secretarial work; domestic work; sociology and demography; nursing and health 
technical work; seamstress work; telephone operation; and hairdressing. The male-dominated 
occupations are: construction machinery operation; lumberjack work; mines machinery operation; 
maritime transportation; power plant operation; naval work; agricultural and forest machinery 
operation; construction work; plumbing; blacksmithing; freight transportation; mechanical work; 
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Horizontal or occupational segregation reinforces and perpetuates gender 
stereotypes that affect girls’ and women’s status and empowerment; it negatively 
affects the education and training of future generations and it probably keeps 
many women out of paid employment, especially in developing countries where 
the formal sector is small. it also has a negative effect on labour market efficiency 
and functioning, since many of the most skilled people are excluded from working 
in the occupations where they would be most productive. Finally, horizontal or 
occupational segregation is one of the major determinants of gender wage 
differentials, which produce lower pay and income for women workers. This 
situation is an increasingly important contributor to poverty and inequality, 
particularly in countries with a high percentage of female-headed households. 
Consequently, horizontal segregation not only affects women’s labour 


advancement. It also affects society as a whole.” 


Vertical segregation likewise plays a major role in the Mexican labour market. 
This term refers to the under-representation of women in the high-level positions 
of the workplace structure. Global statistics show that within the same 
occupation, women make up the bulk of production workers, while men tend to 
predominate in production supervision or management. The “glass ceiling’ is 
also found in the majority of the professions, the military and unions. Moreover, 
even when women hold positions that typically confer authority, they have less 
power than men. Like horizontal segregation, vertical segregation derives from 
cultural perceptions regarding the role of women in society.”"° Occupational 


loading; electrical work; fishing; painting; music; carpentry; civil engineering; firefighting; police 
work; agronomy; mail distribution; agricultural work; warehouse management; management and 
direction of private enterprises; jewellery; veterinary medicine; chemical and mechanical 
engineering; architecture; shoemaking; labour union direction; and political party direction. 
Instituto Nacional de Geografia, Estadistica e Informatica, Ocupaciones Masculinas y Femeninas 
Seleccionadas, 2000. Encuesta Nacional de Empleo (México: INEGI, 2000) [hereinafter: 
Ocupaciones Masculinas y Femeninas]. 

208 See Anker, supra note 116 at 6-8. 

708 “Glass ceiling is a term coined in the 1970s in the United States to describe the invisible 
artificial barriers, created by attitudinal and organizational prejudices, which block women from 
senior executive positions.” L. Wirth, Breaking Through the Glass Ceiling: Women in 
Management (Geneva: International Labour Office, 2001) [hereinafter: Wirth]. 

?10 See the discussion at chapter !.B. 
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segregation is one of the contributors to women’s inability to access the top jobs, 
since it disproportionately concentrates women in dead-end jobs or jobs with 
short promotion ladders. Another contributor is sex differences in human capital. 
The notion that women receive less training and have less experience in the 
labour force negatively affects their chances of being promoted.”" In the case of 
Mexico, it could be argued that part of this premise is false since women in the 


labour force have a higher level of education than men have.*” 


Stereotypes and preferences among employers and workers is another 
contributor to vertical segregation. In most societies — including Mexican society 
— women rather than men are expected to take time off from work to look after 
their children and/or family dependants and to undertake domestic tasks.?” 
Because of this expectation, women’s commitment to the labour force is often 
reduced; and therefore, they may exclude themselves from competition for high- 
level positions that are typically demanding and stressful. There is also the 
persistent belief that women have less need to earn an income than men, 
derived from the cultural perception that men should be the breadwinners of the 
households. Consequently, employers usually regard women as less reliable or 
ambitious workers. In addition, women’s exclusion from formal and informal 
networks within the labour force (essential for career advancement) multiplies 
these initial disadvantages. !t is still difficult for the majority of women to break 
through the “glass ceiling” in the labour market.* 


Therefore, as well as the provision of adequate legislation on this issue, there is a 


need to develop public policies to support the full implementation of the principle 


2"| See Padavic & Reskin, supra note 118 at 101, 104, 108, and 112. 

?12 See Mujeres y Hombres en México 2004, supra note 105 at 381. 

213 In Mexico, just 58% of the economically active men perform domestic work, compared to 96% 
of women in the same circumstances. Regarding the number of hours, men spend an average of 
10 hours per week in domestic work and women 24.8. Although women work fewer hours in non- 
domestic work than men, they work an average of 7.6 more hours than men when combining 
domestic work and non-domestic work. See Mujeres y Hombres en México 2004, supra note 105 
at 353 and 354. 

214 See Charles & Grusky, supra note 117 at 22 and 23. See also, Time for Equality at Work, 
supra note 108 at 44-50. 
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of gender equality in access to employment. These public policies should aim for 
the eradication of gender stereotyping regarding employment. By changing the 
cultural perception that certain professions are more suitable for women, the 
labour opportunities for women would expand and therefore their participation in 


the labour force would be beneficially influenced. 


There is also a need for public policies that directly tackle vertical segregation in 
the labour market. It is inexcusable that Mexican women are still under- 
represented in the higher ranks of the labour market, since there is not a 
considerable difference between the proportion of men and women with post- 
secondary schooling.” Clearly, vertical segregation in the Mexican labour 
market derives from patriarchal notions that allocate women as less valuable 
workers and impose on them the primary obligation to take care of family and 
domestic responsibilities. 


2. Access to Vocational Training 


Concerning access to vocational training, article 3 of the Federal Labour Code 
establishes the social importance of promoting the vocational training of 
workers.”"* Accordingly, employers are obliged under the Federal Labour Code to 
provide vocational training to their workers.?"” 


The aim of vocational training is to raise the quality of life and labour productivity 
of the workers through the actualization and improvement of the workers’ skills 
and knowledge of their trade; the preparation of workers for another job position; 
and the prevention of accidents at the workplace.” Vocational training should be 


granted through the programs and policies agreed to by the employers and 


715 6.3% of women and 2.4% of men have post-secondary technical education. 9% of women and 
12% of men have university or post-university education. See Mujeres y Hombres en México 
2004, supra note 105 at 250. 

26 Federal Labour Code, supra note 100 article 3. 

2"7 Ibid, article 132 (XV). 

718 Ibid, article 153-F. 
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workers or labour unions. These programs and policies should be approved by 
the Secretary of Labour and Social Welfare.?”” 


The Secretary of Labour and Social Welfare, along with the Secretary of Public 
Education and Labour Executives Committees at the state level, manages a 
vocational training system called the Sistema de Capacitacion para el Trabajo 
(“SICAT”). SICAT provides unemployed and underemployed women and men 
with qualifications for full-time employment in the formal sector and necessary 
skills for self-employment and small business start-up. Seven different training 
schemes are offered to reach the particular needs and interests of the 
beneficiaries. The schemes are: work-related theoretical training; practical work 
training; capacity building for self-employment; training for production; training 
coupons; training for professionals and technicians; and training for workers 
temporarily laid off. Three of these schemes are provided in collaboration with 
employers; costs are shared between the Secretary of Labour and Social Welfare 
and the company where the training is provided. In 2003, over 200 000 people 
participated in SICAT training courses, of whom 62% were women. The self- 
employment scheme had the highest proportion of female participants (70%) and 
the training scheme for workers temporarily laid off had the lowest (24%).”° 


It seems that the SICAT system is working towards equal access for Mexican 
women to vocational training. However, the fact that most of the beneficiaries are 
women confirms that they are more susceptible to unemployment and 
underemployment than men are. Moreover, the high proportion of women 
participants in the self-employment training scheme confirms that they prefer to 
be their own employers than to work for someone else, or that self-employment is 
a better choice for them than formal waged employment. This situation could 
derive from the obstacles that Mexican women face in joining the waged 
workforce, among them gender discrimination in access to employment. Also, 


219 Ibid, article 153-A. 
220 See Bureau for Gender Equality, Gender Equality and Decent Work: Good Practices at the 
Workplace (Geneva: ILO, 2004) at 71, 72 and 73 [hereinafter: Good Practices at the Workplace]. 
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given the patriarchal nature of the Mexican formal waged labour market, self- 
employment gives women more opportunity to manage their household 
responsibilities with their work than in formal waged employment.™' Sadly, self- 
employed workers do not have access to the public child care-system™”; 
therefore, they tend to work double workdays,” one at work and one at home, 
which directly affects their productivity and partially explains why women earn 36 
to 50 percent of what their male counterparts earn.” 


Although the SICAT system is providing equal access for women to vocational 
training, this measure cannot alone eliminate gender discrimination in 


employment and occupations in the Mexican labour market. 


3. Terms and Conditions of Employment 


In relation to equality in terms and conditions of employment, the Mexican 
Constitution and the Federal Labour Code establish minimum conditions of 


employment for all workers regardless of their sex.~° Among these are: salary; 


724 Supporting this statement, J.A. Pagan & S.M. Sdnchez conclude in their study of workforce 
participation and self-employment that: “(...) self-employment might be a relatively more attractive 
choice for women for various reasons: it might offer easy entry into the labor force and a flexible 
work schedule, and it might also allow women to work from a home-based setting. Nonetheless, 
the empirical results are also consistent with the conjecture that women are disproportionately 
represented in self-employment as a result of relatively lower barriers to entry into this sector, 
perhaps as a result of labor market discrimination in the wage and salary sector.” See Pagdn & 
Sanchez, supra note 78 at 221. 

722 See Part B.c.4 below, for more on this topic. 

723 This term refers to the two types of labour that many women have to do in a daily basis: their 
workday outside the home (paid or unpaid work) and their workday in the home (household work 
and childrearing work). In Mexico, men work an average or 56.4 hours per week (combining work 
outside the home and domestic work); women work 65 hours per week. See M. Legarde y de los 
Rios, Los Cautiverios de las Mujereres: Madresposas, Monjas, Putas, Presas y Locas (México: 
Universidad Nacional Auténoma de México, 2003) [hereinafter: M. Legarde]. See also, Promedio 
de Horas de Trabajo Doméstico y Extradoméstico segun Sexo, 1995-2002. Online: Instituto 
Nacional de Estadistica, Geografia e Informatica (INEGI) website: 
http://www.inegi.gob.mx/est/contenidos/espanol/Atematicos/mediano/anu.asp?t=mtra33&c=3625. 
724 See Sanchez & Pagdn, supra note 64 at 174. 

25 The Federal Labour Code defines a labour relation as one established by two persons, one 
rendering a personal subordinate job and the other giving in exchange an economic 
remuneration. In addition, the Code establishes that workers are entitled to labour rights by law 
independenily of the existence of a written labour contract. Federal Labour Code, supra note 100, 
articles 20 and 26. 
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workday; one paid day-off per week; paid statutory holidays; paid annual 
leave;” participation in the profits of enterprises;?"" compensation for labour 
accidents and occupational diseases.”” 


The Federal Labour Code establishes special provisions for various types of work 
(railroad, maritime, air transportation, etc.). These provisions provide exemptions 
from some of the general provisions of the labour law. It seems reasonable to 
legitimize other standards in labour relations within specific industries due to the 
particular nature of the work (e.g. seasonal changes, irregular working hours, the 
requirement of being on call and the need to transport workers to distant 
locations). Workers in industries involving these kinds of conditions are usually 
compensated with special benefits, such as extended vacation periods, housing, 
wages well above the average, and specific health benefits. 


26 The salary consists of all kinds of economic remuneration (money or kind) that are given to the 
worker for his/her work. However, the law establishes a minimum wage (money) that the worker 
is entitled to receive for his/her work, regardless of other types of remuneration: ibid, article 90. 

” Maximum 8 hours per day on day shift; 7 hours per day on night-shift; and 7 and half per day 
on mix-shift: ibid, articles 59 and 61. 
aid Usually Sunday. However, workers are paid an extra 25% based on their salary for work done 
on Sundays: ibid, articles 69 and 71. 
“2° The Code establishes these holidays. Employers must pay double salary to workers working 
on statutory holidays: ibid, article 74 and 75. 
230 & worker may take a paid annual leave after one year of employment. The paid annual leave 
period should comprise at least 6 working days. Every year, a minimum of two working days 
should be added until 12 working days of annual leave per year are reached. After four years of 
employment, two days will be added for each five years of employment. In addition, workers are 
entitled to an additional premium of at least 25% of their salary corresponding to the annual leave 
period: ibid, articles 76 and 80. 

Workers shall be entitled to a percentage of the profits of enterprises fixed by a national 
committee, composed of representatives of workers, employers, and the Government. The law 
provides exemptions from the obligation of sharing profits: newly established enterprises for a 
specified and limited number of years; non-profit organizations; public decentralized institutions 
providing cultural, health and welfare services; and those industries that have less capital than 
the minimum established by the Secretary of Labour and Social Welfare. CEOs, managers and 
domestic workers are not entitled to the participation in the profits of enterprises: ibid, articles 
117, 126 and 127. 

Employers shall be responsible for labour accidents and for occupational diseases of workers, 
contracted because of or in the performance of their work or occupation; therefore, employers 
shall pay the corresponding compensation whether death or only temporary or permanent 
incapacity to work has resulted, in accordance with what the law prescribes. This obligation 
applies in all labour relationships, except those of family industries: ibid, article 472 and 473. 
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Domestic work*® and work in family industries™ are listed as special occupations 
in the Federal Labour Code, which establishes special provisions for workers, 
most of them female,”® in these industries. Given the invisible nature of domestic 
work,** it seems certain that the Federal Labour Code contains special 
provisions regulating the labour relations between domestic workers and their 
employers. Regrettably, these provisions set lower labour standards for domestic 
workers than those for regular workers.” The same occurs for workers in family 


industries. 


For instance, regarding domestic work, the Federal Labour Code assumes that 
all domestic workers are live-in domestic workers.” Currently, this is not the 
case. Therefore, some provisions, such as the way that remuneration in domestic 
work is calculated — 50% monetary remuneration and 50% room and board”? — 
seem unfair for a domestic worker who does not live in her employer's 
household. In addition, the Federal Labour Code is not clear on the obligation of 
employers to comply with certain minimum conditions of employment, such as 


one paid day-off per week, paid statutory holidays, paid annual leave and 


23 Domestic workers are those who provide services related to cleaning, assistance and other 
tasks related to the household duties of a person or a family: ibid, article 331. 

254 Family industries are those in which the spouses, children, parents or apprentices of the 
employer work exclusively: ibid, article 351. 

255 There are 1.8 million domestic workers and 3.6 million workers in family industries. The 
government estimates that the majority of these workers are women; however, there are no 
specific data available. See Instituto Nacional de las Mujeres, Respuestas a las Preguntas sobre 
el Quinto Informe Periddico CEDAW. (México: Instituto Nacional de las Mujeres, 2002) at 62 
[hereinafter: Questions and Answers about Fifth Periodic Report CEDAW). 

6 The invisible nature of domestic work comes from the assumption that it is menial and non- 
productive labour. This assumption comes from the perception that domestic work is women’s 
sole responsibility. See Goldsmith, supra note 41at 12. See also, A. Blackett, Making Domestic 
Work Visible: The Case for Specific Regulation. Ontine: ILO Social Dialogue, Labour Law and 
Labour Administration Department website: 
http://www.ilo.org/public/english/dialogue/ifpdial/publ/infocus/domestic/. 

287 This situation is not exclusive to Mexico. In his analysis, J.M. Ramirez- Machado concludes 
that “[w]hen domestic workers are covered by legislation, they often have worse conditions of 
work and lower legal protection than other categories of workers.” J.M. Ramirez-Machado, 
Domestic Work, Conditions of Work and Employment: A Legal Perspective (Geneva: ILO 
Conditions of Work and Employment Programme, 2003) at 69 [hereinafter: Ramirez- Machado]. 
288 This is an ancillary conception based on the nature of domestic worker back in 1932, when the 
Federal Labour Code was enacted. 

2% Ibid, article 334. 
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maternity leave, for their domestic workers. Frequently, domestic workers do not 
enjoy these benefits. Finally, domestic workers usually work more than eight 
hours per day. Although the Federal Labour Code is clear in its general 
provisions about the maximum number of hours that comprise the legal workday, 
employers often ignore these provisions and domestic workers do not complain 
about this violation because of simple ignorance or out of fear of losing their 
jobs.2° 


As for workers in family industries, they do not benefit from any minimum 
conditions of employment. in fact, it is estimated that the majority of them do not 
receive any kind of income or labour benefits.’ Employers in these kinds of 
industries only have an obligation to comply with the regulations regarding 
hygiene and security in the workplace set by the Federal Labour Code,”” which, 


in general, are marginally complied with by employers. 


Domestic workers and workers in family industries should be entitled by the law 
to the same minimum labour conditions to which regular workers are entitled. In 
addition, since these kinds of work have been perceived as informal and less 
valuable than regular work in Mexican society, the government should create and 
launch public policies that aim to change public perceptions about domestic work 


and work in family industries in order to make them more visible. 


4. Conclusion 


Mexican women still suffer from discrimination in gaining access to certain types 
of occupation and job positions. Also, the labour conditions of many female 
workers in domestic service and in family industries are far from ideal. Therefore, 
it seems that Mexico has not fully complied with its obligations under ILO 


Convention 111. The provisions set out in the labour legislation fall short of 


240 For further analysis, see Chapter I. B. (b), above. 

?41 See Questions and Answers about Fifth Periodic Report CEDAW, supra note 148 at 62. 
242 Ibid, article 352. This provision is particularly problematic since it does not exclude the 
possibility of child labour in family industries. 
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promoting equality of opportunity and treatment in respect of employment and 


occupation in order to eliminate gender discrimination in employment. 


c. CEDAW 

The Convention on the Elimination of All Forms of Discrimination Against Women 
entered into force in September 1981. Mexico ratified this Convention in March 
1981. CEDAW contains the most explicit protections against sex discrimination in 
every aspect of women’s lives. This Convention defines the concept of 
discrimination against women as “... any distinction, exclusion or restriction made 
on the basis of sex which has the effect or purpose of impairing or nullifying the 
recognition, enjoyment or exercise by women, irrespective of their marital status, 
on a basis of equality of men and women, of human rights and fundamental 
freedoms in the political, economic, social, cultural, civil or any other field.” The 
States Party to CEDAW agree to “...condemn discrimination against women in all 
its forms and pursue by all appropriate means and without delay a policy of 


eliminating discrimination against women...” 


In the field of employment, CEDAW provides that Stated Parties shall undertake 
measures to ensure that men and women have, on a basis of equality, the same 
rights. These rights are, among others, the right to the same employment 
opportunities; the right to free choice of profession and employment; the right to 
equal access to promotion, job security and benefits; the right to receive 
vocational training; the right to equal remuneration; and the right to social 
security. In order to prevent discrimination against women on the grounds of 
marriage or maternity, States Parties should prohibit dismissals on grounds of 
marital status, pregnancy or maternity leave and promote the establishment and 
development of child care facilities. Moreover, States Parties should provide 
special protection to women during their pregnancies in certain types of work 


proven to be harmful to them; ensure safety in working conditions; and introduce 


43 CEDAW, supra note 91, art. 1. 
244 Ibid, art. 2. 
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maternity leave benefits without loss of former employment, seniority or social 
benefits.*” 


The analysis of the Mexican labour legislation regarding gender equality in 
gaining access to employment opportunities; free choice of profession and 
employment; promotion, job security and benefits; and vocational training has 
been covered in the above sections. Therefore, the conclusions reached in 
relation to ILO Conventions 100 and 111 are applicable to similar provisions in 
CEDAW. 


The analysis of the Mexican labour legislation regarding prevention of 
discrimination against women on the grounds of marriage and maternity is 
covered in the next chapter along with the analysis of the Pregnancy 
Discrimination Case in the Maquiladora Sector. Therefore, this section focuses 
on Mexican labour legislation regarding gender equality in gaining access to 
social security, child care services, maternity leave benefits and special 


protection for pregnant workers. 


1. The Mexican Social Security System 


Mexico has several social security systems.“ All of them provide social security 
to workers registered in them. However, only 31.9% of male workers and 36.2% 
of female workers have access to social security.” Among these social security 
systems, the most important is a tripartite social security system managed by the 
Instituto Mexicano del Seguro Social (“IMSS”), which is a federal institution 
decentralized from the Secretary of Public Health. The IMSS covers 80% of the 
people who have social security in Mexico.” Currently, 15 million workers are 


registered in the IMSS of which 9.3 million are men and 5.6 million are women.” 


745 Ibid, art. 11. 

246 The IMSS social security system, the social security system for government employers 
(ISSSTE), and the social security systems respectively managed by PEMEX, the Secretary of 
National Defence and the Secretary of Maritime Affairs. 

247 See Mujeres y Hombres en México 2004, supra note 105 at 394. 

248 Ibid, 389. 

749 Ibid, 395. 
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The IMSS social security system provides health care services for work-related 
accidents; health care services for illness and maternity; maternity leave benefits; 
retirement benefits; permanent or temporal disability benefits; life insurance; and 
child care services for workers and their families who are registered.*” Monetary 
contributions to the social security system are provided by employers, workers 
and the government. The Social Security Law (Ley def Seguro Social) provides 
the regulatory framework of the social security system.”’ Under this law, 
employers are obliged to register their workers in the social security system. 
However, employers are exempted from the obligation to register the following 
types of workers: a) workers in family industries and self-employed workers 
(professionals, merchants, artisans and unpaid workers); b) domestic workers; c) 
peasants. Employers can voluntarily register these kinds of workers by signing an 
agreement with the IMSS.7°? 


Regrettably, the exemption regarding registration of some types of workers in the 
social security system (workers in family industries, self-employed workers, 
domestic workers and peasants) has a negative impact on female employment. 
Since women are over-represented in these types of jobs, a large number of 
them are denied the right to have health insurance, maternity leave benefits, 
retirement benefits, permanent or temporal disability benefits, life insurance, and 
access to child care services.*° This exemption clearly contravenes articles 11 
and 14 of CEDAW, which provide as follows: 


11. 1. States Parties shall take all appropriate measures to eliminate 
discrimination against women in the field of employment in order to ensure, 
on a basis of equality of men and women, the same rights, in particular: (...) 


250 Social Security Law, supra note 40 article 11. 

75" Ibid, article 5. 

25? Ibid, article 13. 

253 Only the special regime of domestic work provides some labour benefits related to health care 
for this type of worker. Under this regime, employers are obliged to provide their domestic 
workers with health care services in case of illness and to pay their burial expenses in case of 
death. However, domestic workers are deprived of other labour benefits that regular workers 
enjoy, such as access to health care services due to maternity, maternity leave benefits; 
retirement benefits; permanent or temporal disability benefits; life insurance; and access to child 
care services. Federal Labour Code, supra note 100, articles 338 and 339. 
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(e) The right to social security, particularly in cases of retirement, 
unemployment, sickness, invalidity and old age and other incapacity to 
work, as well as the right to paid leave; (...) 7 


14.2. States Parties shall take all appropriate measures to eliminate 
discrimination against women in rural areas in order to ensure, on a basis of 
equality of men and women, that they participate in and benefit from rural 
development and, in particular, shall ensure to such women the right: (...) 
(c) To benefit directly from social security programmes; (...)”°° 
A reform of the Mexican legal framework that ensures equal access to social 
security programs for domestic workers and working women in rural areas would 
represent a major development because the living conditions of the most 
disadvantaged groups of women in Mexico would significantly improve. 
Furthermore, this new contribution would strengthen the finances of the Mexican 
social security system, something urgently needed. In short, the mere 
implementation of articles 11 and 14 of CEDAW’s dispositions would be an 


unprecedented breakthrough for the well-being of women workers. 


2. Maternity Leave Benefits 


In relation to maternity leave benefits, Mexico has a comprehensive program, 
when it is taken into account that it is a developing country. Maternity leave 
consists of 12 weeks of full pay, 6 prior to childbirth and 6 after it. In addition, the 
law provides an additional optional period of 60 days with half pay. If the worker 
desires, she can extend her maternity leave after the 6-week post-natal period up 
to one year without pay, with the guarantee that she can return to her position.” 
The IMSS manages maternity leave benefits. However, to be eligible for the 
IMSS-funded maternity leave subsidy, a worker must have contributed payments 
to IMSS for 30 weeks in the twelve-month period prior to taking maternity leave. If 


not, her employer must pay the total of her maternity leave wage benefit.” 


254 CEDAW, supra note 91 article 11. 

259 Ibid, article 14. 

568 Federal Labour Code, supra note 100, article 170. Social Security Law, supra note 40, article 
101. 

257 Ibid, article 102. 
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Although the law provides that employers must pay maternity leave benefits to 
their workers if they are not eligible for the IMSS-funded maternity leave subsidy, 
this provision has led to the practice of pregnancy discrimination at work. The 


analysis of this practice is covered extensively in chapter III below. 


3. Maternity Protection in the Workplace 


The Federal Labour Code stipulates that female workers who are pregnant or 
breastfeeding are exempted from working, without losing their positions, 
remuneration and labour benefits, when the labour conditions®® could harm their 
health or their babies’ health.”° In addition, pregnant workers cannot do work that 
requires physical effort that could put their health in danger. With respect to 
breastfeeding, workers are entitled to two breaks of half an hour during their 
shifts to breastfeed their babies in an adequate and hygienic place that the 
employer must provide.” 


As mentioned above, the special regimes that regulate domestic work and work 
in family industries perpetuate patterns of oppression towards workers in these 
industries. In the case of domestic workers, the Federal Labour Code does not 
clearly establish if the rules regarding maternity protection in the workplace apply 
to them. This ambiguity works against their well-being. In the majority of cases, 
domestic workers who get pregnant resign or lose their jobs when they cannot 
work anymore. In the worst cases, they continue working regardless of the risk 
posed to their health and their babies' health. 


Similarly, the Federal Labour Code establishes that the provisions of the law do 
not apply to family industries, except for those related to hygiene and security in 
the workplace.*’ Consequently, female workers in family industries do not have 
the right to maternity protection in the workplace. 


maa Dangerous or unhealthy work, night shifts and extra hours. 
259 Ibid, article 166. 

260 thid, article 170 (I, IV). 

?61 Federal Labour Code, supra note 100, article 352. 
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4. Child Care Services 


One of the most important services that the IMSS provides to its beneficiaries is 
child care for the children between the ages of 6 weeks and 4 years*” of female 
workers and single male workers. Nowadays more than 140 000 children attend 
the IMSS-funded child care centres; however, there is a shortage of spaces in 
these centres.** In general, the networks of affordable child care services in 
Mexico are insufficient. Just 4.7% of workers’ children have access to publicly 
funded child care centres.** The majority of the workers (60%) leave their 
children with other family members while they work. Others pay for private child 
care or babysitters (12%). Appallingly, many children are left alone while their 
parents work (20%).”© The shortage of affordable child care harms mainly female 
workers who have children, because in a patriarchal society they are expected to 
be the primary caregivers. Their availability for work depends on having access 
to child care services or other child care arrangements. Those who leave their 
children alone while they work are highly criticized within Mexican society; 
however, the same society does not acknowledge that usually these women 
have no other choice. The Mexican government needs to develop more 
comprehensive, affordable and wider child care systems in order to ensure 
access to and permanence of employment of Mexican women and the well-being 
of their children. 


a Elementary education is compulsory in Mexico. Children start elementary education at 6 years 
of age. The Mexican government, through a Constitutional reform, is in the process of making 
pre-school education compulsory. Last academic year, 2004-2005, pre-school education became 
compulsory for children 5 years old. For children 4 years old pre-school education will become 
compulsory in 2005-2006 and for children 3 years old in 2008-2009. Public education in Mexico is 
managed by the Federal and States’ Secretaries of Public Education. Currently 3.7 million 
children are enrolled in pre-school, 80.1% in local public pre-schools, 9.3% in federal public pre- 
schools, and 10.6% in particular pre-schools. See Secretaria de Educacién Publica, Sisterna 
Educativo de los Estados Unidos Mexicanos, principales cifras, ciclo escolar 2003-2004 (México: 
Secretaria de Educacién Publica, 2004) at 32 and 39. 

263 As of 2000, the IMSS reported 44 214 pending applications for admission to child care 
centres. See Mujeres y Hombres en México 2004, supra note 105 at 408. 

264 Brovided by the IMSS and ISSSTE security systems. 

265 See Mujeres y Hombres en México 2004, supra, note 105 at 408. 
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5. Conclusion 


Based on the above analysis, we conclude that Mexico has not fully complied 
with its obligations under CEDAW regarding gender equality in gaining access to 
social security, child care services, maternity leave benefits and special 
protection for pregnant workers for the following reasons. First, the provisions set 
out in labour and social security legislation prevent access to social security and 
maternity leave benefits for women in some sectors of the economy (self- 
employed, domestic workers, workers in family industries and peasants), which 
are precisely the ones that most require the protection that CEDAW grants. 
Second, regarding maternity protection at the workplace, the law must be 
reformed in order to ensure that all workers who are pregnant or breastfeeding — 
irrespective of the type of work that they perform — have the right to be exempted 
from work when the labour conditions could entail risks for their or their babies’ 
health. The protection of maternity in the workplace should be a right without 
exemption. Third, the current network of affordable child care services is 
insufficient to enable working mothers to combine family responsibilities with 
work responsibilities. Sadly, many women leave their jobs because of a lack of 
child care arrangements; or in the worst cases, they have to leave their children 


alone while they work. 
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d. Convention of Belén do Para 

The Inter-American Convention on the Prevention, Punishment and Eradication 
of Violence Against Women (also named Convention of Belén do Para) came 
into force in June 1994. Mexico ratified this Convention in November 1998. This 
convention provides for the prevention, punishment and eradication of violence 
against women. One of the forms of violence that the Convention condemns is 
sexual harassment in the workplace. In article 2, the Convention establishes that 
violence against women shall be understood to include physical, sexual and 
psychological violence that occurs in the community and is perpetrated by any 
person. it includes, among other kinds of violence, sexual harassment in the 
workplace.” 


The Convention obliges States Parties to condemn all forms of violence against 
women and agree to include in their domestic legislation provisions that may be 
needed to prevent, punish and eradicate violence against women. In addition, 
States Parties are obliged to amend or repeal existing laws and regulations or to 
modify legal or customary practices that sustain the persistence and tolerance of 
violence against women.” 


In Mexico, the Federal Labour Code does not specifically address sexual 
harassment in labour relations. There are general provisions that could be 
interpreted as synonymous with sexual harassment, such as the ones contained 
in the Federal Labour Code: 


“There are causes for the rescinding of the labour relation that lie outside 
the employee’s responsibility:** (...) Il. The perpetration by the employer, 
his/her relatives or his/her managerial personnel of dishonest acts, violent 


66 Convention Belém do Parad, supra note 92 article 2 (b). 
87 Ibid, article 7 (c) (e). 

$8 When an employee rescinds the labour relationship without his/her responsibility, the 
employee is entitled to claim a severance payment in accordance with article 50 of the Federal 
Labour Code. This statutory severance payment consists of three months pay; twenty days pay 
per year of employment; and a seniority premium, which consists of twelve days pay per year of 
employment plus any back pay: ibid, article 50. 
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acts, threats, defamation, mistreatment, or other acts of analogous nature 

against the employee or his/her spouse, parents, children or siblings.”*” 
In addition, the employer could be considered to have breached his/her 
obligations under the Federal Labour Code and be subject to a fine. Article 132 
of the Federal Labour Code establishes the general obligations of employers 
including: "VI. To show due consideration to his/her employees, abstaining from 
mistreatment by word or act."*” The penalty for breaching this obligation is a fine 
whose amount depends on the seriousness of the offence and the particular 


circumstances of the case.?” 


The Federal Penal Code and some local penal codes’” establish sexual 
harassment as a criminal offence. Article 259 bis of the Federal Code provides as 


follows: 


“The person who repeatedly sexually harasses another person, taking 
advantage of his/her hierarchical position in relation to the other party’s 
labour, academic or domestic relationship, or any other kind of relationship 
which implies subordination, will have imposed upon him/her a sanction of 
up to a 40 day fine and, if applicable, will be removed from his/her position. 
Sexual harassment will incur sanction only when it causes damage to the 
victim. The offender will only be prosecuted when the claim is brought by 
the victim to the authorities."”” 


Unfortunately, Mexican labour legislation regarding sexual harassment does not 
fully address this problem. Although sexual harassment could be regarded as “a 
dishonest act or mistreatment” under article 51 of the Federal Labour Code and 
be the cause for the termination of the labour relation without the employee’s 
responsibility, the Federal Labour Code does not define what constitutes “a 
dishonest act or mistreatment” toward workers. Consequently, it is uncertain that 


Labour Tribunals will decide in favour of the victim of sexual harassment since, 


26° Ibid, article 51 (translation is ours) 

779 Ibid, article 132. 

77" Ibid, article 1002. 

272 The following states’ penal codes contain sexual harrassment provisions: Aguascalientes, 
Baja California, Chiapas, Chihuahua, Distrito Federal, Estado de México, Guerrero, Jalisco, 
Morelos, Nuevo Leon, Sinaloa, Yucatan and Zacatecas. 

?73 Cédigo Penal Federal. D.O. August 14, 1931. Online: Poder Legislativo Federal website: 
http://www.cddhcu.gob.mx/leyinfo/pdf/9.pdf Article 259 bis (translation is ours). 
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given the nature of the Mexican legal system, judges rely on the letter of the 
statutes and rarely interpret them. There is definitely a need to include in the 
Federal Labour Code a specific definition, prohibition and sanctions for sexual 
harassment in labour relations between employers and employees and between 
employees. The definition should be clear because there is no consensus in 
Mexican society — mainly between men and women — of what constitutes sexual 
harassment. These discrepancies derive from the patriarchal nature of Mexican 
society. Finally, it is necessary to compel employers and labour unions to 
implement educational and preventive measures for the eradication of sexual 
harassment in the workplace. 


The Mexican penal law also falls short of fully addressing the problem of sexual 
harassment in labour relations. For instance, sexual harassment can only be 
prosecuted in the federal sphere and in those states where it has been legislated. 
in this case, just 13 out of 32 states have enacted legislation penalizing sexual 
harassment. As for the enforcement of these provisions, there is no way to know 
how the criminal courts have dealt with them. Regrettably, the judgements of the 
courts of first instance in Mexico are not available to the public. As for the 
appellate courts, there are not registries of judgements regarding sexual 


harassment, neither in labour nor in criminal cases. 


In order to comply with its obligations regarding sexual harassment under the 
Convention of Belén do Para, the Mexican government should provide strong 
legal dispositions to address the problem, such as reforms to the Federal Labour 
Code providing for the explicit prohibition of sexual harassment in labour 
relations. The definition of sexual harassment should be clear and penalties 
should be imposed on the perpetrators. The ambiguous wording of the actual 
legal provisions “addressing” sexual harassment in labour relations prevents 
women from complaining about this practice in the workplace and perpetuates 
the notion that sexual harassment is something that working women have to 
tolerate. 
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C. Executive Sphere 


In Mexico, the creation and/or implementation of consistent and efficient public 
policies toward the elimination of gender discrimination in the labour market and 
the improvement of the labour conditions of Mexican women have been limited. 
The National Institute for Mexican Women (“INMUJERES”)*” is the federal 
governmental agency that implements this type of public policy. 


Elaborating a systematic analysis of the public policies implemented by 
INMUJERES is difficult because of the lack of methodology applied by the 
institution to report the results of its activities.”° The reports show faulty 
methodological criteria in presenting the results of the policies implemented. On a 
yearly basis, reports show the same characteristics: lack of executive summaries, 
absence of individuals responsible for the edition, identical massive introductions 
describing the conditions of women in Mexico, lack of clear objectives and of 


significant conclusions. 


It can be stated that these reports represent a self-assessment to legitimize the 
existence of INMUJERES rather than comprehensive reports of the impact of 
their public policies on Mexican women, including labour issues. The following 
section demonstrates the limits of the public policies implemented by 
INMUJERES to comply with Mexico’s international obligations regarding female 
labour. 


274 INMUJERES is a public agency decentralized from the Federal government, invested with 


legal personality, with an assigned budget, and technical and managerial autonomy for the 
exercise of its functions. The Mexican President created INMUJERES in January 2001. 

275 The reports available are from 2002-2003, 2003-2004 and 2004-2005. See Instituto Nacional 
de las Mujeres, Segundo Informe de Labores 2002-2003 (México: Instituto Nacional de las 
Mujeres, 2003) [hereinafter: INUVUJERES Report 2002-2003}. Instituto Nacional de las Mujeres, 
Tercer Informe de Labores 2003-2004 (México: Instituto Nacional de las Mujeres, 2004) 
(hereinafter: INMUJERES Report 2003-2004]. insituto Nacional de las Mujeres, Cuarto Informe 
de Labores 2004-2005 (México: Instituto Nacional de las Mujeres, 2005) (hereinafter: 
INMUJERES Report 2004-2005]. 
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a. Public Policies Implemented by INMUJERES 

The main purpose of INMUJERES is to periodically evaluate the implementation 
of the National Program for Equality of Opportunities and Non-discrimination 
Against Women (“Proequidad”).*” Proequidad was drafted taking into account 
Mexico’s international obligations derived from CEDAW, the Convention of Belén 
do Para and the Convention on the Rights of the Child.*” The aim of Proequidad 
is to introduce into all agencies of the Federal Executive branch a gender 
perspective on the design, implementation and evaluation of their public policies 
in order to eliminate all forms of discrimination against women. In addition, 
Proequidad generates guidelines for the incorporation of a gender perspective in 


the performance of public organizations and institutions.”” 


Proequidad establishes nine specific targets to ensure the improvement of 
Mexican women’s condition in eight priority areas.”” Each target comprises goals 
to achieve in the short, medium and long terms. Four of the specific targets aim 
directly for the improvement of the labour status and labour conditions of Mexican 
women: a) to promote an efficient national regulatory framework in accordance 
with the international commitments signed and ratified by Mexico with respect to 
women’s and girls’ human rights; b) to promote gender equality in economic 
opportunities by encouraging affirmative action measures favouring the 
participation of women in the national economy; c) to guarantee gender equality 
in the education system” in order to extend the participation of women in all 


276 Proequidad is a special program dependent on the National Development Plan 2001-2006 that 
the current Mexican President launched at the beginning of his administration. 

277 The Convention on the Rights of the Child entered into force on September 9, 1990 and was 
ratified by Mexico on October 21, 1990. 

278 See Instituto Nacional de las Mujeres, Programa Nacional para la Igualdad de Oportunidades 
y No Discriminacion contra las Mujeres 2000-2006. Vol. | (México: Instituto Nacional de las 
Mujeres, 2002) at 13, 23, 24 and 28 [hereinafter: Proequidad]. 

279 Recognition of women’s human rights; sustainable economic development of women; 
reduction of women’s poverty; increase of women’s education level; improvement of women’s 
health quality; eradication of violence against women; procurement of women’s participation in 
decision-making processes; and revalorization of the role of women in society: ibid, at 53-55. 

289 Specifically, the elimination of differences in educational attainment between men and women; 
the promotion of women’s representation to the top positions in the education system; the 
encouragement of women’s participation in scientific, artistic and technological investigation; and 
the design of educational programs that sponsor the enrolment of young women in non-traditional 


29 


economic activities; d) to guarantee equal access to and full participation of 
women in the power and decision-making structures of labour unions, political 


parties, industries, and public and private organizations.” 


INMUJERES implements Proequidad through different activities, such as the 
organization of workshops and conferences; the elaboration of statistical systems 
about the demographic, social, economic and political situation of Mexican 
women; and the publication of books, papers, and periodicals related to gender 
and women issues. In addition, INMUJERES helps federal agencies to 
incorporate a gender perspective into their plans, programs and budgets. Finally, 
since 2002 INMUJERES has been financing non-governmental organizations for 
the development of projects to support the improvement of women’s conditions in 
Mexican society. 


Few of these activities have addressed the problem of gender discrimination in 
employment. In addition, there are still major flaws in the implementation of 
Proequidad and the overall performance of INMUJERES that need to be 
overcome in order to ensure a real improvement in the labour conditions of 
Mexican women and the elimination of gender discrimination in labour relations. 
The following subsections analyse how INMUJERES implements those plans, 
programs and activities aimed to eradicate the problem of gender discrimination 


in employment. 


1. Workshops and Conferences 


INMUJERES has been organizing workshops and conferences related to 
women’s issues. Few have addressed women’s labour issues. The information 
on workshops and conferences in INMUJERES reports is reduced to quantitative 


data (how many workshops, how many assistants). There is no detailed 


technical education and university programs (sciences, engineering, economy and computer 
systems). 
8! See Proequidad, supra note 191 at 60-70. 
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information about the contents of the workshops and conferences, nor is there an 
evaluation of their outcome. 


An important flaw in these workshops and conferences is the characteristics of 
their audience. So far, most of the participants in the events held by INMUJERES 
have been women, of whom more than 70% have a post secondary or university 
education.” Since the majority of the participants are public servants in the local 
or federal governments, this comparatively high level of education is not 
surprising. However, this also shows that INMUJERES is not reaching an 
important part of the female population, comprising the majority of the women in 


the county, who have only elementary or secondary schooling.” 


If INMUJERES is interested in educating women about their labour rights and 
providing them with the skills to improve their labour conditions through 
workshops and conferences, it should, first and foremost, tackle the most 
underprivileged groups of working women. Also, it should focus on those sectors 
of the formal and informal economy where working women are concentrated (e.g. 
the Maquiladora sector, textiles, domestic work, health care, education, and the 
informal trade sector). In order to reach their audience, the discourse of its 
workshops and conferences should be appropriate to the level of education of 
the participants. Finally, comprehensive evaluations, taking into account not only 
quantitative criteria but also qualitative criteria," should be conducted in order to 


assess the value of the workshops and conferences. 


?82 See INMUJERES Report 2002-2003, supra note 188 at 143 and 144. See also, INMUJERES 
Report 2003-2004, supra note 188 at 140 and 141. 

283 In Mexico, the schooling of women 15 years old or older is distributed as follows: 11.6% 
without schooling; 43% with non-finished elementary education; 17% with finished elementary 
education; 16.9% with secondary education (high school or technical high school) and 9% post- 
secondary or university education. See Mujeres y Hombres en México 2004, supra note 105 at 
240, 243, 246 and 249. 

?® The evaluations should include questions such as: What skills/abilities/knowledge have you 
acquired from the workshop/conference? How could you incorporate these 
skills/abilities/knowledge in your labour life? Do you think there are going to be any obstacles to 
incorporating these skills/abilities/knowledge in your labour life? To what extent do you think 
these skills/abilities/knowledge could benefit you? What is your opinion on the content of the 
workshop/conference? How do you rate the knowledge and performance of the 
facilitators/speakers? 
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2. Collaboration Projects with Other Agencies of the Executive Branch of 
the Federal Government 


In general, INMUJERES has been working in coordination with Secretaries and 
agencies of the Federal government to incorporate a gender perspective into 
their plans, programs and budgets. INMUJERES evaluated nine programs in 
2002 and twenty-five in 2003; four of them directly related to the improvement of 
labour conditions of Mexican workers and two to the improvement of the micro- 
enterprise sector.“° The purpose of the evaluations was to provide comments 
and suggestions to the Secretaries that manage and fund these programs for the 
proper incorporation of a gender perspective into them. However, there is no 
information available about the methodology used to evaluate the programs, the 
results of the evaluation or the application of the suggestions made by 
INMUJERES. Therefore, it is impossible to know whether a gender perspective 
was incorporated into these programs or whether they are working to improve the 


labour conditions of the women that may benefit from them. 


INMUJERES also collaborated with other branches of the Federal Executive in 
two projects that could have improved the labour conditions of women workers in 
two sectors of employment if they had been ultimately implemented. The first was 
an institutional code of conduct for equity between women and men that was to 
be implemented in 2003 by all federal agencies. As reported by INMUJERES, in 
2002 several agencies of the Federal Executive Branch, among them 
INMUJERES, drafted the code of conduct, which included the principles of equal 
access for men and women to employment; equal access to job promotion and 
training in the workplace; support for workers who have maternal and parental 


responsibilities; a non-tolerance policy towards pregnancy discrimination; 


?85 The National Program for Labour Policy; the Secretary of Economic Affairs’ Fund for Micro- 
Enterprises and Small Business; the Secretary of Economic Affairs’ Fund for Access to Financing 
for Micro-Entrepreneurs and Smail Business Owners; the Secretary of Labour and Social 
Welfare’s Training Assistance Program; the Secretary of Labour and Social Welfare’s Program 
for Employment Assistance; the Secretary of the Agrarian Reform’s Program for Women in the 
Agrarian Sector. See INMUJERES Report 2002-2002, supra note 188 at 68. See also, 
INMUJERES Report 2003-2004, supra note 188 at 62 and 63. 
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abolition of stereotyping in the assignment of jobs to men and women; 
elimination of discriminatory language in the workplace; and elimination of sexual 
harassment in the workplace; among others.** Regrettably, there is no indication 
that the code of conduct was implemented since INMUJERES’ next annual report 
(2003-2004) does not refer to it. 


The second initiative was a program that INMUJERES drafted, along with the 
Human Development Office of the Presidency, for the human, social and 
economic improvement of domestic workers. Among the objectives of the 
program were to coordinate a national campaign for the recognition of domestic 
work as valuable, to include domestic work in the national statistics, to create a 
child care system for the children of domestic workers, and to promote a legal 
framework for the regulation of the labour conditions of domestic workers.” Only 
the national campaign for the revalorization of domestic work and the recognition 
of domestic work in the national statistics were done. The two actions that 
required a significant political and economic input, the creation of a child care 
system for domestic workers and the legal reform of domestic work in the Federal 
Labour Code, were omitted. This suggests that neither INMUJERES nor the 
Human Development Office of the Presidency were interested in improving the 


labour conditions of domestic workers. 


3. Project Financing 


Through the Proequidad Fund (Fondo Proequidad), INMUJERES has been 
financing non-governmental organizations since 2002 for the development of 
projects to support the advancement of women’s conditions in Mexican society. 
INMUJERES has reported that until today, 109 NGOs have benefited from the 
Proequidad Fund and more than 500 000 women have benefited from the 
projects developed by these organizations. It also states that the projects have 


been related to migration, education, reproductive health, human rights, domestic 


86 See INMUJERES Report 2002-2003, supra note 188 at 64 and 65. 
?87 Ibid, at 95. 
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violence, domestic work, the rural sector and political participation.”” However, 
there is no specific information about the contents of the projects, the evaluation 
of the projects or the impact that these projects have had on Mexican women. 
The information available about the names of the NGOs and the specific amount 
of financial resources that they received covers only the third dispensing of the 
Proequidad Fund (2004). Moreover, there is no information available about 
which criteria were used by the selection committee to choose the recipients of 


financing. 


INMUJERES also developed and now manages the Convive Program (Programa 
Convive), a program within the Project Generosidad. This program is partially 
financed by the World Bank and its aim is to develop community-based initiatives 
to promote gender equity and help women to access government programs for 
income generation. In its first call for proposals, 70 NGOs were selected and 
received in total 6.5 million pesos (approximately 700 000 Canadian dollars). The 
projects focus on human rights, the environment, arts, sports, education, health 
and recreation.*” The Convive Program operates in 35 small communities, 24 
with significant indigenous populations. The community-based projects have 
directly benefited 1431 people: 979 women and 452 men.”'. However, there is 
no detailed information concerning the content and activities within each project. 
From the information available, it seems that only 10 projects — out of 70 — focus 
on issues related to the socio-economic advancement of women. The majority of 


them are for women in the micro-enterprise sector.” 


?88 See Fondo Proequidad. Online: INUUJERES website: 
http://Awww.inmujeres.gob.mx/pprincipal/index.html. 

28° See INMUJERES Report 2004-2005, supra note 188 at 120 and 121. 

28 See INMUJERES Report 2003-2004, supra note 188 at 84. 

281 See Mexico Generosidad. Results. Online World Bank website: http://www.worldbank.org/. 
?82 Electronic letter from Unidad Coordinadora del Proyecto Generosidad (Coordination Unit of 
Generosidad Project) (19 April 2005) (hereinafter: Letter UCP Generosidad]. 
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Encouragingly, INMUJERES hired an independent consultant to develop a 
process of evaluation for the Generosidad Project that would include quantitative 
and qualitative results. The necessity for an evaluation of the Generosidad 
Project was demanded by the multilateral agencies that provided financing to 
ensure accountability of the community-based projects. A preliminary evaluation 
shows that the Convive Program has successfully facilitated the generation of 
community-based projects in small villages; including initiatives for 
disadvantaged groups of people; built bargaining capacity for the beneficiaries; 
and generated more acceptance and appraisal of the role and participation of 
women in community-based projects, among others. However, it also shows that 
the managers of the Convive Program lack guidelines to restrain the recipients 
from using all the funds in the payment of salaries; that they have to deal with the 
interference of local public servants in the community-based projects’ 
management; that they lack support from the local women’s agencies; and that 
they have a limited capacity to do close and constant follow up of the community- 
based projects.*“ 


Finally, in 2003 INMUJERES started the Certification Program in Gender Equity 
(Programa de Certificaciin en Equidad de Género), also a program within the 
Generosidad Project. The program's objective is to support the incorporation of 
gender equity employment policies into private enterprises, public agencies and 
institutions, and NGOs. The program works through training, follow-up and 
audits. INMUJERES reports that forty private and public organizations were 
selected to be audited on gender equity issues by an impartial third party.”” 


Although this project, in principle, seems to be good for the eradication of gender 


283 According to a budget report, Eva Gisela Ramirez was hired by INMUJERES from July to 
December 2003 to coordinate the evaluation and follow up of the Generosidad Project. See 
INMUJERES. Coniratacidn en los términos de las leyes de adquisiciones, arrendamientos y 
servicios del sector publico y de obras publicas y servicios relacionados con las mismas. Abril- 
Junio 2003. Online: Secretaria de Hacienda y Crédito Publico website: 
http://www.shcp.gob.mx/docs/info/2003/RAMO%2006/Org%20Control%20Indirecto/Instituto%20 
Nacional%20de%20las%20Mujeres.pdf. 

2° | etter UCP Generosidad, supra note 205. 

285 See INMUJERES Report 2003-2004, supra note 188 at 110. See INMUJERES Report 2004- 
2005, supra note 188 at 118. 
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discrimination in employment, there is no specific information about the contents 
of the project, nor are there the names of all the private and public organizations 


that were audited % or the results of these audits. 


In general, the lack of information available regarding the programs and projects 
financed by INMUJERES raises suspicions of mismanagement in the Institute. 
There have been problems within INMUJERES that support these suspicions. At 
the beginning of 2004 the General Director of Promotion and Liaisons of 
INMUJERES, Laura Salinas Beristain, resigned from her position because of 
irregularities in the Institute’s administration. She stated that the Institute has not 
done any solid projects with long-term benefits for women.” After her 
resignation, more than 60 public servants were fired from INMUJERES and were 
replaced with individuals with fewer qualifications and poor knowledge of 
women’s issues. Finally, the president of the Advisory Council of INUUJERES 
states that INMUJERES lacks good management and that it administers its 


projects and programs without professionalism and efficiency.” 


Despite these allegations, there has not been any formal public inquiry into the 
matter. The Mexican President appointed for a second term the president of 
INMUJERES, Patricia Espinosa, to her position in March 2004. This shows a lack 
of commitment on the part of the Federal Executive to ensure that INMUJERES 
works efficiently to improve the social, economic and political conditions of 
Mexican women. 


4. INMUJERES’ Finances 


Another factor related to the lack of substantive results in INMUJERES’ 
performance is the way that its budget has been managed. In 2004, INVUJERES 
had an annual budget of 238 023 000 pesos (approximately 26 000 000 


?°6 The names of the public and private organizations that were audited in 2004 are available in 
the INNUJERES Report 2004-2005. See INMUJERES Report, supra note 188 at 118. 

?97 See E. Poniatowska, “El escandalo de INMUJERES: Burla a los Ciudadanos” La Jornada (1 
February 2004). Online: La Jornada website: http://Awww.jornada.unam.mx/2004/feb04/040201. 
?88 See R. Gonzalez, “Improvisacién y ‘Cuatismo’ en el INUUJERES” Proceso (4 April 2004). 
Online: Proceso website: http://proceso.com.mx/exclusivas.html?eid=4599. 
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Canadian dollars). The budget was used as following: 50.1% for INUUJERES 
staff salaries; 1.5% fro supplies; 33.8% for general expenses (programs, projects, 
activities); 3% for other expenses; 5.1% for direct investment (property); and 
6.2% for non-programmable expenses.*” 


INMUJERES has 194 staff members. Of those, 144 hold managerial positions 
and 50 operational positions.*° INMUJERES has ten top managerial positions: 
the President, the Executive Secretary, the General Director of Planning, the 
General Director of Promotion and Liaisons, the General Director of Finances, 
the General Director of Evaluation and Statistical Development, the Internal 
Affairs Officer, the Director of International Affairs, the Public Relations 
Coordinator, and the Legal Affairs Coordinator. The salaries of these public 
servants comprise 6.9% of the annual budget of INNUJERES.™ 


Taking into account that in Mexico 78% of the workers earn less than 82 125 
pesos per year (9067 Canadian dollars),°* it is inexcusable that a group of 
bureaucrats holding top positions in a governmental agency supposedly working 
for one of the most underprivileged groups in Mexico earns on average 20 times 
more than the majority of workers in the country earn. Even comparing their 


salaries with the average salaries of people in top managerial positions in private 


28 See Presupuesto de Egresos de la Federaci6n 2004. Analisis Funcional Programatico 
Econdmico Financiero. Online: Secretaria de Hacienda y Crédito Publico website: 
http://www.shcp.sse.gob.mx/contenidos/presupuestos_egresos/temas/pef/2004/por_ramos/temas 
/tomos/06/r06_hhg_afpefdev.pdf [hereinafter: Presupuesto de Egresos de la Federacién 2004]. 
3° See INMUJERES Report 2003-2004, supra, note 188 at 148. 

5°' Per year, the President of INMUJERES earns 2 591 635 pesos (285 525 Canadian dollars); 
the Executive Secretary earns 1 989 472 pesos (219 952 Canadian dollars); the General Director 
of Planning, the General Director of Promotion and Liaisons, the General Director of Finances 
and the General Director of Evaluation and Statistical Development earn 1 845 400 pesos (204 
023 Canadian dollars) each; the Internal Affairs Officer earns 1 436 045 pesos (158 509 
Canadian dollars); the Director of Internal Affairs, the Public Relations Coordinator and the Legal 
Affairs Coordinator earn 1 030 667 pesos (113 763 Canadian dollars) each. See Remuneracion 
Mensual por Puesto and Directorio de Servidores Publicos. Online: INMUJERES website: 
http://www.inmujeres.gob.mx/pprincipal/index.html. 

32 See Poblacién Ocupada Clasificada por Nivel de Ingreso, Instituto Nacional de Geografia, 
Estadistica e Informatica (INEGI). Online: INEGI website: 
http://www.inegi.gob.mx/est/contenidos/espanol/tematicos/coyuntura/coyuntura.asp?t=emp68&c= 
519. See also, Salario Minimo General Promedio de los Estados Unidos Mexicanos, I|nstituto 
Nacional de Geografia e Informatica (INEGI). Online: INEGI website: 

http://www. inegi.gob.mx/est/contenidos/espanol/tematicos/mediano/sal.asp?t=eemp20&c=1529. 
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and public industries, the difference is still considerable (6.8 times more).™ 
This assessment becomes aggravated when considering the cyclical nature of 
public service in Mexico. Every presidential term, many public servants are 
replaced, virtually all those in top managerial positions. Therefore, in addition to 


being overpaid, there is no continuity involved in their work. 


More inexcusable still is that there is no specific information on how the money 
for programs, projects and activities is used by INMUJERES and what represents 
“other expenses” and “non-programmable expenses” in its budget. There is a 
lack of accountability for INMUJERES’ finances since the information available to 
the public is incomplete and general. Currently INMUJERES is under audit, which 
was requested by a group of members of the Federal Congress. The results of 
the audit are still pending.** 


It can be concluded that INMUJERES is not working as it is supposed to, given 
the large amount of resources that it receives from taxpayers. In most of the 
cases, there is no specific information about the contents and the evolving impact 
of INMUJERES’ programs, projects and activities on the population. Also, the 
only assessments of INMUJERES'’ work are self-assessments and these are not 
of adequate quality. Finally, INNUJERES does not live up to the expectations of 
its original mandate since, so far, it has served mostly as a fagade for the federal 
government in relation to its international obligations, while the conditions of 


women in Mexico has not changed significantly. 


33 Beople in top managerial positions usually have a university education, many of them at the 
graduate level. Thus, it seems fair to compare their salaries with those of INMUJERES’ top 
position bureaucrats in order to prove our point. 

Top managerial workers in private and public industries earn an average of 241 284 pesos per 
year. See Ocupaciones con Mejor Salario en México. Ontine: Observatorio Laboral website: 
http://www. observatoriolaboral.gob.mx/ocT odas.asp?rank=2. 

35 See Mexico, Gaceta Parlamentaria del Senado de la Republica, No. 16 (18 August 2004). 
Online: Senado de la Republica website: 
http://www.senado.gob.mx/sgsp/gaceta/?sesion=2004/08/1 8/1 &documento=30. 
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D. Jurisdictional Sphere 


In the case of Mexico, a set of extensive procedural provisions gives jurisdiction 
to the Executive branch in matters of labour justice. The so-called “parallel 
administrative courts” monopolize the jurisdictional sphere, making the 
administration of labour justice a discretionary activity invested in public servants 
appointed by the local governor or the Federal Secretary of Labour and Social 
Welfare. The judicial system as traditionally established in the Constitutional 
separation of powers, is, for the most part, relegated to a distant appellate body 
since labour disputes are addressed exclusively by the Executive branch, a 


problem that is analysed further in this chapter. 


Against this background, the jurisdictional function of the labour courts is highly 
politicized. Since the bureaucrats that play the roles of judges in labour disputes 
are appointed by the federal and local executives at their discretion, they have 
historically been named based on the political will of corporate players, given that 
they are the major employers and highly influential in decisions of the Executive 


branch. 


The Mexican judicial system is not completely excluded from labour issues. Its 
function remains that of an appellate court. However, due to the discretion 
invested in the bureaucrats that settle labour disputes and the extremely lengthy 
and cumbersome nature of the labour jurisdictional process, very few cases 
make it to the judicial system as such.** Even when labour claims reach 
appellate courts, judges and magistrates do not tend to use international 
conventions as a source of law when resolving disputes. When all these factors 
are compounded with the faulty legislation concerning female labour issues and 
the lack of material and human resources to bring female workers’ claims to 


court, the role of justice understood as equality before the law is marginalized. 


36 See generally Commission on Human Rights, Report of the Special Rapporteur on the 
Independence of Judges and Lawyers. Report on the Mission to Mexico, UN ESCOR, 2002, UN 
Doc E/CN.4/2002/72/Add.1 at 33, 34, 41, 42 and 47 [hereinafter: Report on the Independence of 
Judges and Lawyers]. 
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The objective of this section is to explain how this marginalization of justice has 
become the standard for female workers whose labour rights have been violated. 
This situation supports the statement that the Mexican government has not fully 
complied with its international conventions related to women’s labour rights and 
therefore the practice of gender discrimination in employment continues to be 
ignored. For this purpose, this section analyses the faulty nature of the labour 
courts in Mexico and the inefficiency of appellate procedures to obtain redress for 
violations of labour rights, including those against women. It also analyses the 
problems arising from the contradictory dispositions for the direct application of 
international conventions in jurisdictional procedures, a situation that negatively 
affects the interests of female workers and often leaves them without any 
recourse to obtain remedies for the violations of their labour rights in the 


domestic sphere. 


a. The Labour Courts 

The Conciliation and Arbitration Boards, Juntas de Conciliacién y Arbitraje 
(“CABs”), are the special tribunals that ‘resolve labour disputes between 
employers and employees. The CABs belong to either the Federal Executive 
branch or the Local Executive branches, according to article 527 of the Federal 
Labour Code. The CABs are tripartite boards that consist of a representative of 
the government, who acts as the president of the CAB, and representatives of 
the employers and workers.*” The government representative is appointed by 
the Mexican President or the governor of the state, depending on whether the 
CAB is federal or local.°* The representatives of the workers and employers are 
elected by the workers’ and employers’ union conventions, in accordance with 
the call for positions issued by the Secretary of Labour and Social Welfare or the 
governor of the state, depending on whether the CAB is federal or local.*° 


3°7 Federal Labour Code, supra note 100, article 605. 
3°8 Ibid, articles 612 and 623. 
5°? Ibid, article 605, 623 and 648. 
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The CABs were created by the Mexican Constitution of 1917. However, they 
were subject to several legal reforms during the 20th century, the last one having 
taken place in May 1980.°” The legal capacity that the Constitution gives to the 
CABs to resolve labour disputes is established in article 123 section XX: 
Differences or disputes between capital and labour shall be subject to the 
decisions of a Conciliation and Arbitration Board, consisting of an equal 
number of representatives from the workers and employers, with one from 
the Government.*” 
There have been many discussions among scholars about the legal function of 
CABs. CABs were created originally as conciliatory boards whereby labour 
disputes between workers and employers were settled primarily through 
conciliation mechanisms, making labour justice accessible for workers and as 
simple as possible.*? In reality, however, CABs function as tribunals composed 
of legal and social representatives that perform authentic judicial functions, 


without altering the CABs’ primary conciliatory function.*" 


Unfortunately, the CABs system does not work properly. Two fundamental 
reasons explain the lack of labour justice in Mexico: the total dependency of the 
CABs on the executive and the corporatist nature of the CABs. 


Historically, the CABs have been totally dependent on the president or the local 
governors, with respect to both their budget and the appointment of 
representatives. CABs are considered within the administrative structure of the 
Secretary of Labour and Social Welfare. The appointment of the CABs president 


51° See further, ibid, at 249-252. 

3"! Mexican Constitution, supra, note 88 article 123 X (translation is ours). 

52 The Federal Labour Code establishes that labour procedures should be public, free, 
immediate and in most cases oral. Also, CABs are obliged to make the procedures as economical 
and simple as possible and to amend workers’ claims when they are incomplete in relation to the 
labour rights that they are entitled to under their claims. Federal Labour Code, supra note 100 
article 685. 

513 See, N. de Buen Lozano, “Procuracién de Justicia Laboral” in P. Kurczyn Villalobos, ed., 
Relaciones Laborales del Siglo XXI (México: Instituto de Investigaciones Juridicas UNAM, 2000) 
at 252 [hereinafter: de Buen Lozano]. In this respect, the Federal Labour Code provides as 
follows: “During the resolution of conflicts contained in this chapter, the Boards should ensure, 
first and foremost, that the involved parties reach an agreement. For this goal, they may try again 
the conciliation process at any stage of the procedure.” Federal Labour Code, supra note 100 
article 901 (translation is ours). 
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is at the discretion of the president of Mexico*’ and, for local CABs, of the local 
goverors.*” The problem with this discretionary power can only be understood 
by acknowledging three points. First, government institutions are designed and 
reformed to serve political ends. This could be said of many countries; however, 
in the case of Mexico, the executive has been the unique executor and 
supervisor of public policies because the three-branch system does not work in 
practice. The lack of checks and balances and the weakness of the legislative 
branch, the lack of transparency and absence of a system of accountability, and 
the weakness of the judicial branch have allowed a hegemonic presence of the 
executive branch as the strategic centre of political control.*"° Second, in Mexico 
bureaucracy and the political system are attached, making a political and an 
administrative career one and the same: being a high administrative official and a 
politician are synonymous. Consequently, a CABs president, while performing his 
or her administrative duties, is also pursuing the particular political agenda of the 
president or the governor.*” Three, a change in public policies — such as 
empowering women to demand labour rights — leads to labour conflicts. In an 
interventionist state such as Mexico, conflicts between workers and employers 
are regarded as negative for economic activity and thus against the political 
interests of the executive. In sum, a CABs president’s main concern is to fulfil the 
executive’s political agenda; and since labour conflicts work against this agenda, 


any change that leads to them should be avoided. 


The second situation that explains the lack of labour justice in Mexico is the 
country’s traditional institutional system of labour interest intermediation known 


as corporatism. According to Philippe Schmitter, corporatism is “a form of interest 


3'4 Federal Labour Code, supra note 100 article 611. 

315 Ibid, article 622. 

316 See generally D. Arellano Gault & J. Guerrero Amparan, Stalled Administrative Reforms of the 
Mexican State. (Mexico: Centro de Investigacion y Docencia Econdmicas, 2000). 

317 The typical presidents of the CABs are highly politically active prior to their appointment; 
presidents can be expected to make decisions paying more attention to the political atmosphere 
than the legal issues at hand. See Bookman and J. K. Staton, “A Political Narrative of Mexican 
Labour Arbitration Boards and Legal Strategies” (1999) Working Paper Archive, Law and Courts, 
at 13. 
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intermediation, a formalized system of bargaining between representatives of the 
state, labour organizations, and the private business sector.”*"* In the context of 
Mexico, corporatist forms of representation have been more significant for labour 
relations than for any other system of representation. Samstad recognizes two 


separate levels of corporatism in Mexico: macro and micro corporatism.*"° 


Macrocorporatism involves federal level, tripartite discussions of a series of 
economic and political policies. !t has long been the state's practice to include 
labour and business representatives in peak bargaining over a range of important 
issues, among which female labour has never been included. As a rule, 
representatives chosen to bargain on the labour side have come exclusively from 


the ranks of the largest labour confederation, the CTM.”” 


Microcorporatism manifests itself through the federal and local CABs. The boards 
are composed in a tripartite manner whereby workers, employers and 
government are equally represented. These tripartite boards determine a range 
of worksite issues affecting individual labour organizations, including the legality 
of strikes, the recognition of bargaining units and the occurrence of contract 
violations. The tripartite composition of the CABs is problematic. The workers’ 
representative stands for the interests of the labour unions. Even in the best of 
cases, the presence of the workers’ and employers’ representatives in the CABs 


is useless, since each representative votes in favour of his/her sector and the 


318 See P.C. Schmitter, “Still the Century of Corporatism?” (1974) Review of Politics 36, 1: 85- 
131. 

31 See generally J. Samstad, “Corporatism and Democratic Transition: State and Labor During 
the Salinas and Zedillo Administrations” (2002) Latin American Politics and Society, 24(4), 1-28. 
320 The majority of labour unions in Mexico are affiliated with the Mexican Workers Confederation 
(‘CTM”), the Revolutionary Confederation of Workers and Peasants (“CROC”) or the 
Revolutionary Confederation of Mexican Workers (“CROM”). The CTM, CROC and CROM are 
political organizations that are closely tied with the PRI, what is commonly called 
“Coorporativismo Sindicial”. During the PRI regime, the “official unions” were of great utility for the 
federal government. They rarely represented the interests of their workers. Moreover, they were a 
key player in ensuring that most of the industries remained free from independent unions. 
Nowadays they still have a lot of power and have remained untouchables in the current 
administration. See J. Aguilar, E/ Sindicalismo Mexicano ante la Modernizacién Econémica y la 
Reforma Laboral. Online: Universidad Obrera de México website: 
http://www.uom.edu.mx/trabajadores/29aguilar.htm. See also, N. de Buen Lozano, “La Reforma 
Intentada de la Ley Federal del Trabajo” in P. Kurczyn Villalobos ed., gHacia un Nuevo Derecho 
del Trabajo? (Mexico: Instituto de Investigaciones Juridicas UNAM, 2003) at 46. 
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government representative makes the ultimate decision on the disputed issue.™' 
Besides the procedural limitations of CABs, the female labour issues have not 


been substantially discussed at the microcorporatist level. 


Against this background, changes in the administration of labour justice in Mexico 
are required. In 2002 the Special Rapporteur on the Independence of Judges 
and Lawyers, appointed by the U.N. Commission on Human Rights, presented a 
report of his mission in Mexico. The report openly criticized the dependence of 
the CABs on the executive branches. It urged the Mexican government to 
examine the possibility of guaranteeing the independence of the CABs.*” 


There is no way to guarantee equality in the administration of labour justice if the 
CABs remain dependent on the executive branches. It is widely acknowledged 
that the CABs favour employers in labour disputes because of employers’ close 
ties with the governors at the local level or the Secretary of Labour and Social 
Welfare at the federal level. Moreover, women workers face the additional 
disadvantage of dealing with a system that replicates the patriarchal principles of 
the society from which it emanates. Therefore, women see their claims being 
systematically diminished or called into question by the authorities resolving the 
issue. In conclusion, there is not only a need to ensure the independence of the 
labour courts from the executive branches, but also to provide for the elimination 
of patriarchal notions that prevent equal access to labour justice for men and 


women. 


b. The Amparo Writ in Labour Matters 

Amparo is a judicial procedure used to appeal the violation of individual rights 
and liberties by the authorities. The right to amparo was introduced into the 
Mexican legal system in 1840, and it is currently guaranteed under articles 103 
and 107 of the Mexican Constitution. The current law regulating the armparo 
procedure dates from 1936. 


2" See de Buen Lozano, supra note 226 at 254 and 255. 
See Report on the Independence of Judges and Lawyers, supra note 219 at 47. 
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An amparo can be brought at any stage of court proceedings. A direct amparo 
can be filed against judgements of the court and an indirect amparo can be filed 
against interim decisions of the court. Article 107, section II establishes that: 


In judicial civil, criminal, or labour matters a writ of amparo shall be granted 
only: 


a. Against final judgements or awards against which no ordinary recourse is 
available by virtue of which these judgements can be modified or amended, 
whether the violation of the law is committed in the judgements or awards; 
or whether, if committed during the course of the trial, the violation 
prejudices the petitioner's defence to the extent of affecting the judgement; 
provided that in civil or criminal judicial matters opportune objection and 
protest were made against it because of refusal to rectify the wrong and that 
if (the violation) was committed in the first instance, it was urged in the 
second instance as a grievance. 


b. Against acts at the trial, the execution of which would be irreparable out 
of court, or at the conclusion of the trial once all available recourses have 
been exhausted. 


c. Against acts that affect persons who are strangers to the trial.*° 


Direct amparos in \labour matters are within the jurisdiction of the Tribunales 
Colegiados de Circuito (‘Collegiate Tribunals”).* The Collegiate Tribunals 


belong to the Federal Judicial System. 


Although the amparo procedure seems to be a good way to obtain redress for 
violations of individual rights and liberties violated by labour authorities during the 
labour arbitration procedure, in reality, the amparo is a complicated legal 
procedure whose filing requires specialized legal assistance and therefore is not 
accessible for underprivileged people. Also, there is the general impression that 
amparo procedures are often abused by lawyers representing well-off clients. In 
labour matters it is reasonable to conclude that, in general, employers are the 


only actors that benefit from the amparo procedure. 


323 Mexican Constitution, supra note 88 article 107 section III (translation is ours). 
“ Ley de Amparo, D.O. January 10, 1936. Online: Poder Legislativo Federal website: 
http://www.cddhcu.gob.mx/eyinfo/pdt/20. pdf Article 158 [hereinafter: Ley de Amparo]. 
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Another problem related to the amparo procedure is that in many cases amparo 
rulings are not duly implemented, which leads to a continuation of the original 
violation of the individual’s rights. Also, amparo rulings are often not clear and 
sometimes do not specify how a given violation should be remedied. These 
situations in part derive from the ongoing corruption in the federal judicial 
system. Therefore, it would appear that the majority of women workers are not 


able to access justice through an amparo writ. 


c. Direct Judicial Application of International Conventions in Mexico 

Even if women could have equal access to fair labour procedures and be free of 
gender discrimination before the labour courts, Mexican legislation is incomplete 
regarding the incorporation of many of the principles for the elimination of gender 
discrimination in employment and female labour rights under international 
conventions to which Mexico is a party. This faulty implementation of 
international conventions could be amended if international conventions were 
actually used as a source of law in labour procedures. Unfortunately, in Mexico, 
international conventions are not used by judges and administrative authorities 
when solving disputes.*’ This situation results from the lack of clarity on the 
constitutional dispositions related to the hierarchy of laws in the Mexican legal 


system. 


35 Ibid. 
*6The U.N. Special Rapporteur on the Independence of Judges and Lawyers was given 
estimates of 50 to 70 per cent of all judges at the federal level being corrupt. However, the 
Judicial Council has never sanctioned a federal judge for corruption. This is not surprising 
because the Judicial Council’s independence from the Federal Executive branch is also 
questionable. See Report on the Independence of Judges and Lawyers, supra note 219 at 18. 
There are no available data to assess how frequently international conventions are used as a 
source of law by judges of the first instance. According to Mexican scholars S. Lépez-Ayll6én and 
H. Fix-Fierro only 0.1% of the decisions of the Mexican appellate courts from 1917 to 2000 refer 
to issues affecting the legal relations between Mexico and other countries, mention international 
dispositions or organizations, or directly quote international documents or doctrines. H. Fix-Fierro 
& S. L6pez-Ayllén, “;Tan Cerca, Tan Lejos!’ Estado de Derecho y Cambio Juridico en México” in 
H. Fix-Fierro, L.M. Friedman & R. Pérez Perdomo eds., Culturas Juridicas Latinas de Europa y 
América en Tiempos de Globalizacién (Mexico: Instituto de Investigaciones Juridicas UNAM, 
2003) at 587. 
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1. The Implementation of International Conventions in the Mexican Legal 
System 


International law determines the validity of treaties in the international legal 
system™ and the remedies available to sanction its breach at the international 
level,®*” but it is individual states that decide the status or enforcement of treaties 
within their legal systems.** States are required under international law to 
harmonize their domestic laws with the international commitments that they 
contracted, and failure to do so incurs international responsibility. However, 
international responsibility does not change the situation within national legal 
systems if the judicial and administrative authorities continue to apply domestic 


law rather than the norms derived from international conventions." 


There are two methods of implementing international conventions in domestic 
laws: legislative ad hoc incorporation and automatic standing incorporation.*” 
Each state’s constitution establishes which method shall be used in its 
jurisdiction. Legislative ad hoc incorporation establishes that the provisions of 
ratified international conventions do not become national law unless they have 
been enacted as legislation. By contrast, automatic standing incorporation 


establishes that the international conventions become domestic law when they 


328 Part V of the Vienna Convention on the Law of the Treaties establishes the grounds for the 
invalidity of treaties. See Vienna Convention on the Law of the Treaties, 23 May 1969, U.N.T.S 
1155 article 331. 
a Aggravated state responsibility “[...] arises when a State violates a rule laying down a 
‘community obligation’; that is either a customary obligation erga omnes protecting such 
fundamental values as peace, human rights, or self-determination of peoples or an obligation 
erga omnes contractantes \aid down in a multilateral treaty safeguarding those fundamental 
values. [...] In the area of human rights States have set up special bodies and institutions 
charged with supervising compliance and, if need be, requesting the responsible States to take 
remedial action [such as] the UN Human Rights Commission [...] the European Court of Human 
Rights, the Inter-American Commission and Court of Human Rights, the UN Human Rights 
Committee as well as the UN Committee Against Torture.” A. Cassese, International Law, 2™ ed. 
(Oxtord: Oxford University Press, 2005) at 262 and 265 [hereinafter: Cassese]. 

3° Cassese affirms that states consider that the implementation of international rules in domestic 
law is “[...] part and parcel of their sovereignty, and are unwilling to surrender it to international 
control.” Therefore, each state decides how to enforce international law in its territory and what 
status and rank international law has in the national legal system: ibid, 220. 
$31 See H.J. Steiner & P. Alston, International Human Rights in Context. Law, Politics, Morals, 2" 
ed. (Oxford: Oxford University Press, 2000) at 1000 [hereinafter: Steiner & Alston). 

See Cassese, supra note 242 at 220. 
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are ratified.** Both methods are acceptable under international law if, in practice, 


the treaties are applied by the domestic judicial or administrative authorities.*™ 


Mexico uses the automatic standing incorporation method. International 
conventions are automatically incorporated into the domestic legal system once 
they are approved by the Senate, ratified by the President and publicized in the 
Official Gazette (Diario Oficial de la Federacidn).** 


2. The Hierarchy of International Conventions in the Mexican Legal System 


Article 133 of the Mexican Constitution establishes that international conventions 
are part of the supreme law of the country: 


“This Constitution, the laws of the Congress of the Union that emanate from 
it, and all treaties that have been made and shall be made in accordance 
with it by the President of the Republic, with the approval of the Senate, 
shall be the supreme law of the whole Union. The judges of each State shall 
conform to the said Constitution, the laws, and treaties, notwithstanding any 
contradictory provisions that may appear in the constitutions or laws of the 
States.”*° 


This provision clearly states that the international conventions to which Mexico is 
party have to be in accordance with the Mexican Constitution. However, it does 
not specify the hierarchy between the laws of the Congress of the Union and 
international conventions. Nor is it expedient that the provisions regarding the 
regulation of international conventions are scattered throughout the Mexican 


Constitution,*” creating more confusion for their being applied.** 


$3 Ibid. 
3% See Steiner & Alston, supra note 244 at 1000. 
85 Mexican Constitution, supra note 88, articles 76 |, 86 X and 133. 
Ibid, article 133 (transtation is ours). 
587 According to the Mexican Constitution, the prohibition for the signature of certain international 
conventions (articles 15 and 17 1); the authorities that intervene in the signature and ratification of 
international conventions (articles 89 X and 76 I); the process and authorities who have 
competency in the examination of the international conventions’ constitutionality (articles 103, 107 
and 105 I!); rules for the competency for judicial application of international conventions and 
dispositions of international law respecting the national territory (articles. 27, 42, 94 and 104). 
This situation derives from the fact that the regulation of the international treaties in the current 
Constitution was copied from the dispositions put in place on this issue by the former Constitution 
of 1857. See, J.U. Carmona Tinoco, “La Aplicacioén Judicial de los Tratados Internacionales de 
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The lack of order respecting the regulation of international conventions and of 
clarity respecting their hierarchical position in the Mexican legal system has 
produced divergent jurisprudential interpretations. The most recent are two 
jurisprudential theses that contradict each other. In 1992, the Mexican Supreme 
Court rendered a decision establishing that international conventions signed and 
ratified by Mexico have inferior status with respect to the Mexican Constitution, 
but equal status with respect to federal laws.*° Then, in 1999, the Mexican 
Supreme Court decided that international conventions are superior to federal 
laws. Therefore, the dispositions set in international conventions must prevail 
over the dispositions set in federal laws when there are contradictions between 
them.“ 


It is important to note that these jurisprudential theses are simply decisions that 
could be used by judges as guidelines for resolving future related cases; they do 
not constitute stare decisis. Under Mexican jurisprudence, stare decisis applies 
when the Mexican Supreme Court, sitting en banc, issues five consecutive 
decisions on the same matter, or by one decision resolving conflicting opinions of 
the Supreme Court chambers or Collegiate Circuit Tribunals.“ 


In conclusion, there is a need for a clearer and more comprehensive definition of 
the hierarchal system of laws in Mexico. Unfortunately, under the current legal 
framework, the creation of binding jurisprudence to resolve this matter could take 


years, even decades. Therefore, a constitutional reform is the ideal avenue to 


Derechos Humanos” in R. Méndez Silva ed., Derecho Internacional de los Derechos Humanos. 
Memoria del VII Congreso Iberoamericano de Derecho Constitucional (México: Instituto de 
Investigaciones Jurfdicas de la UNAM, 2002) at 185. 

55° Suprema Corte de Justicia de la Nacién, “Leyes Federales y Tratados Internacionales. Tienen 
la Misma Jerarquia Normativa” December 1992, Gaceta del Semanario Judicial de la Federacion, 
P.C/92, 27. 

*° This decision was rendered under the amparo brought to the Supreme Court by the Sindicato 
Nacional de Controladores de Transito Aereos (National Air Traffic Controllers Union) about the 
contradictions found in the Ley Federal de los Trabajadores al Servicio del Estado (Federal Law 
of State Workers) respecting the ILO Convention 87. Suprema Corte de Justicia de la Nacion, 
“Tratados Internacionales. Se ubican Jerarquicamente por encima de las Leyes Federales y en 
segundo plano respecto de la Constitucién Federal” November 1999, Semanario Judicial de la 
Federacién y su Gaceta, P.LXXVII/99, 46. 

547 | ey de Amparo, supra note 237 article 192. 
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incorporate a clear definition of the hierarchy of international conventions in the 
Mexican legal system. However, extensive political will would be required to 


introduce a constitutional reform on this matter. 


Either way, through binding jurisprudence or constitutional reform, the best 
possible scenario would be if international conventions were ranked above 
federal laws, taking into consideration that Mexican judges and magistrates, 
when rendering a judicial decision, prefer to aim for the dispositions in Mexican 
law and ignore the dispositions in international conventions. Consequently, there 
would not be any conflict in the application of international conventions over 
domestic legislation and the chances of Mexico breaching its international 
responsibilities would diminish. On the other hand, if international conventions 
were ranked on the same hierarchal level as federal laws, judges would need to 
determine which piece of legislation, domestic or international, ought to prevail 
based on general principles of law such as /ex posterior derogat priori or lex 
specialis. This situation could result in international responsibility for Mexico if the 
applicable domestic law contradicted the provisions set out in the international 
convention. 


Since Mexico has signed a vast number of international conventions, the majority 
related to human rights, it could be assumed that the Mexican government's 
intention is to abide by these conventions. Therefore, the first step to guarantee 
the full application of international conventions in Mexico is to give them a higher 
hierarchal rank than that of the domestic laws and place them under the 
Constitution. If not, international conventions in Mexico will remain mere good 


intentions without being properly applied by the Mexican government. 


E. Conclusion 


It can be concluded that the limited application of international conventions 
regarding female labour in Mexico is, in general, a result of the lack of 
coordination of the different spheres within the Mexican government. This is 
further complicated by a lack of political will to address the historical gender 


discrimination prevailing in Mexican culture. Mexican international commitments 
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remain as a diplomatic effort to present Mexico as an evolving democracy where 
gender equality in employment is similar to that of developed countries. This 
contradiction between international conventions and the domestic legal 
framework has been ignored for years. Mexico’s recent economic liberalization 
through international trade has prompted the need to extend the benefits of trade 
aperture to the labour market. The next chapter presents the Pregnancy 
Discrimination Case, a conflict that arose from the implementation of NAFTA’s 
parallel labour agreement. As analysed in this chapter, the limited application of 
international commitments concerning female labour is made manifest in this 
case. 
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Ill. THE NORTH AMERICAN AGREEMENT ON LABOUR COOPERA- 
TION 


A. Introduction 


Despite the fact that gender discrimination in employment has been a wide- 
spread practice in Mexico, the Mexican government and the mainstream in Mexi- 
can society have in the past denied the existence or underestimated the impor- 
tance of the problem. This changed in 1996 when two NGOs denounced in inter- 
national fora the widespread and systematic practice of pregnancy discrimination 
in the Maquiladora industry. Human Rights Watch and the Asociacién Nacional 
de Abogados Democraticos (National Association of Democratic Lawyers) re- 
quested in May 1997 a review of the practice under the provisions of the North 
American Agreement on Labour Cooperation (NAALC), the labour side agree- 
ment of NAFTA. The case demonstrated the existence of pregnancy discrimina- 
tion as a widespread and systemic practice in the Maquiladora industry and ex- 
posed the lack of interest on the part of the Mexican government in addressing 
this problem. The result was the Pregnancy Discrimination Case, an international 


exposé that forced the Mexican government to take action on the issue. 


The purpose of this chapter is to demonstrate that, despite of the outcome of the 
Pregnancy Discrimination Case under the NAALC, pregnancy discrimination is 
still practised in the Mexican labour force, mainly because the Mexican govern- 
ment has not been responsive enough in eliminating the practice. In addition, this 
chapter demonstrates that international pressure has been the only way to pro- 
voke a minimum of interest from the Mexican government in the problem and, 
more importantly, to prompt non-governmental actions that have been emerging 
to tackle the problem. In order to demonstrate these arguments, the chapter is 
divided into four sections. The first section gives a brief description of the nature 
and function of the NAALC. The second section analyses the Pregnancy Dis- 
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crimination Case, specifically the procedural aspects and the outcome. The third 
section describes the consequences of the case and analyses the unintended 
developments influencing non-governmental agents to tackle the problem. The 


fourth and final section elaborates conclusions. 


B. The North American Agreement on Labour Cooperation 


The NAALC operates by defining eleven internationally recognized labour rights 
as areas of concern that signatory nations must address. The rights are: freedom 
of association and protection of the right to organize; the right to bargain collec- 
tively; the right to strike; prohibition of forced labour; labour protections for chil- 
dren and young persons; minimum employment standards; elimination of em- 
ployment discrimination; equal pay for women and men; prevention of occupa- 
tional injuries and illnesses; compensation in cases of occupational injuries and 


illnesses; and protection of migrant workers.” 


The agreement obligates only the three signatory nations to respect labour rights 
and does not directly affect the actions of private entities.™° It relies instead on 
each of the signatories to ensure that private parties within each nation’s borders 
comply with labour laws.°*"’ The NAALC establishes two methods for ensuring la- 
bour rights. First, each signatory nation pledges to maintain high labour stan- 
dards and to protect the eleven enumerated rights by ensuring that national legis- 
lation regulates domestic labour conditions and that this legislation is actually en- 
forced.*"* Second, the NAALC establishes consultation and enforcement proce- 
dures through which the signatory countries can ensure that their partners re- 
spect the enumerated rights.*” 


The NAALC is administrated through the Commission of Labour Cooperation 


(CLC), which is composed of a Council and a Secretariat, and is assisted by the 


5°9 NAALC, supra note 59 Annex 1. 

51° See N.L. Grimm, “The North American Agreement on Labour Cooperation and Its Effects on 
Women Working in Mexican Maquiladoras” (1998) 48 Am. U.L. Rev. 179 [hereinafter Grimm]. 
511 NAALC, supra note 59 article 2. 

512 Ibid, articles 2-3. 

513 Ibid, articles 20-41. 
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National Administrative Offices (NAOs) of each country.° The Council is com- 
posed of the labour ministers of each party or their designees. They meet for a 
regular session once a year and any special session upon the parties’ request.*” 
The Secretariat is headed by an Executive Director who is approved by the 
Council for a term of three years. The Secretariat is charged with preparing the 
annual budget for the Council’s approval and elaborating reports on labour law 


trends, market conditions and human resource developments.* 


Each signatory nation is obliged to establish its own NAO. The roles of NAOs are 
to assist the Secretariat and serve as a contact point within each party. Also, they 
work as forums for consultations and cooperative activities among the parties. 
One way that NAOs operate is by requesting that another NAO engage in Coop- 
erative Consultations, which are educational exchanges between two signatory 
nations that concern either national labour law provisions, labour law administra- 
tion or labour market conditions in one of the countries.°"’ NAOs also investigate 
alleged violations of any of the eleven enforceable labour rights in other signatory 
nations, either on the NAO’s own initiative or in response to petitions filed by indi- 
viduals, unions, employers, non-governmental organizations or other private par- 
ties.""* Each NAO establishes its own domestic procedures for reviewing public 


communications and deciding what action to take in response.*” 


After an NAO accepts a petition alleging labour violations or initiates proceedings 
at its own request, it investigates the allegations through public hearings and 
consultations with the NAO of the country in which the alleged violation occurred. 
If the investigation process demonstrates that the other signatory nation violated 
NAALC protected labour rights, the NAO can recommend a course of corrective 


actions. The first level of corrective actions involves Ministerial Consultations, 


°'* Ibid, article 8. 

59 Ibid, article 9. 

$8 Ibid, article 14. 

517 Ibid, article 21. 

518 Ibid, article 16. See also Grimm, supra note 256. 

58 See The National Administrative Offices. Online: Commission for Labour Cooperation website 
http://www.naalc.org/english/nao.shtml. 
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which may be utilized for violations of any of the eleven rights included in the 
NAALC.™° Despite the fact that all eleven rights are listed together in Annex 1, 
without any apparent distinction being made among them, consultations are the 
only corrective action available for violations of three NAALC rights: freedom of 
association, the right to collective bargaining, and the right to strike. Once Minis- 
terial Consultations are exhausted, petitions regarding these three issues have 


no additional recourse under NAALC procedures.™' 


If a Ministerial Consultation does not resolve an issue concerning a subject that is 
eligible for further action, the NAO’s next step is to request an independent 
Evaluation Committee of Experts (ECE), which is available for the remaining 
eight rights.*” If, however, the matter concerns health and safety issues, child la- 
bour, or minimum wage violations and the ECE process fails to produce results, 
the dispute can go to mediation by the Council of Ministers. If the matter has not 
been resolved within 60 days after the Council of Ministers has convened, the 
dispute goes to an arbitration panel. In the event that the arbitration panel deter- 
mines that a nation has violated one of the three rights listed above through a 
“persistent pattern of failure” to enforce relevant labour laws, the panel will rec- 
ommend an “action plan” that may include the imposition of fines or trade sanc- 
tions. Arbitral panels may also impose non-monetary penalties, which the NAALC 


leaves open to the suggestions of panels and disputing parties.” 


C. Maquiladoras and the Pregnancy Discrimination Case 


In August 1996, Human Rights Watch (HRW) released its report “No Guarantees: 
Sex Discrimination in Mexico’s Maquiladora Sector’ (1996 HRW Report).** As 
described in the first chapter of this thesis, the Report exposed the practice of 


pre-hiring pregnancy discrimination during the job application process in most of 


520 NAALC, supra note 59 article 22. 

52! Ibid, article 23, Annex 23. See also Grimm, supra note 256. 
522 Ibid, article 27 (1). 

523 Ibid, article 39 (1) (4). 

524 1996 HRW Report, supra note 52. 
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the Maquiladoras on the U.S.-Mexico border that were subject to investigation. 
Women applicants were required to undergo mandatory employment-related 
pregnancy testing as a condition for employment.** Some Maquiladoras gave 
probationary contracts for just three months as a means of ensuring that their 
female workers would not be pregnant when they received their permanent con- 
tracts. Usually, managers at the Maquiladoras justify this type of discrimination by 
arguing that the workers were not permanently hired due to their poor perform- 
ance and not because they were pregnant. Currently, the Federal Labour Code 
does not provide for probationary contracts, but nor does it specifically prohibit 
them.*° 


The report also exposed post-hiring discrimination in some Maquiladoras. During 
the interviews with Maquiladora workers, HRW knew that workers who became 
pregnant soon after being hired risked mistreatment and forced resignation. Of- 
ten Maquiladora managers gave them physically demanding work, required from 
them unpaid overtime and placed them in positions with worse labour conditions 


as means to compel them to resign.*” 


Moreover, women victims of sex discrimination in the Maquiladoras had few op- 
tions for legal redress. Mexican labour authorities such as the Labour Inspection 
Offices,*? the Labour Rights Attorneys’ Offices*® and the Conciliation and Arbi- 
tration Boards’ (CABs) personnel responded in HRW interviews that they are lim- 


eas During the hiring process human resources staff in the Maquiladoras required women 
applicants to submit urine samples for pregnancy testing. Also, they tried to determine women’s 
pregnancy status by asking intrusive questions about the applicants’ menstrual schedules, sexual 
activity and use of contraceptives. In some Maquiladoras, female employees were compelled to 
show their sanitary napkins every month to verify non-pregnancy before they received permanent 
contracts: ibid. 

58 Ibid. 

°27 Ibid. 

*28 The Labour Inspection Offices are responsible for ensuring that employers and employees 
comply with federal labour law. The Offices belong to either the Federal Executive branch or the 
Local Executive branches. 

528 The Labour Rights Attorney's Offices are responsible for offering workers free legal advice and 
assisting them in the resolution of labour disputes. The Offices belong to either the Federal 
Executive branch or the Local Executive branches. The Minister of Labour and Social Welfare or 
the governors of the states respectively appoint the General Attorneys and the Auxiliary Attorneys 
of the Offices that belong to them. 
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ited in their jurisdiction to cases in which a labour relationship is already estab- 
lished and, therefore, lack the authority to adjudicate hiring issues.** HRW found 
that the CABs process is time-consuming and that the CABs lack transparency 
and credibility among workers in general. Working women’s perception of the 
CABs may be reinforced by the lack of awareness of their rights and their eco- 
nomic circumstances. Further, fear exists, whether real or perceived, of a black- 
list of workers who cause trouble in the Maquiladora sector. Finally, labour in- 
spectors who were interviewed responded that they lack support from their supe- 
riors, as well as legal and material resources, to pursue cases involving post- 
hiring pregnancy discrimination. The Labour Rights Attorneys’ Offices were also 
found to be subject to similar constraints as well as possible conflict of interest in 


some cases.*" 


In May 1997, Human Rights Watch and the National Association of Democratic 
Lawyers requested an examination under the NAALC process regarding the 
Mexican government's failure to enforce its labour laws concerning sex-based 
discrimination and its failure to establish accessible labour tribunals for the adju- 
dication of pregnancy-discrimination cases.** The submitters argued that by fail- 
ing to enforce its laws, Mexico was in violation of NAALC article 3 (1) regarding 
effective enforcement of its labour law and article 4 (1) (2) regarding access to 
tribunals for enforcement of labour law and recourse to procedures through which 
labour rights are protected. In addition, pregnancy discrimination is declared in- 
consistent with the Preamble of NAALC that obliges the States Parties to protect 


5%° In relation to the issue, Gustavo Belmares Rodriguez, inspector of Labour in Matamoros, 
Tamaulipas, a major Maquiladora city, told HRW that: “One knows that the pregnancy tests are 
done and from a personal point of view they are completely illegal. But the company won't say 
that it is testing pregnancy. So, it is hard to get the company on a violation... Workers will never 
be able to prove it in a court, even if the question about whether one is pregnant is on the 
application... It is almost the law. In many cases, the woman who is pregnant does not even 
bother looking for work. She waits. And this is very hard for a woman who has few resources.” 
1996 HRW Report, supra note 52. 
°31 This last allegation was made on the basis that one local attorney of a Labour Rights 
Ombudsman’s Office was also the head of an industrial association representing employers. See 
U.S. National Administrative Office, U.S. NAO Public Submission 9701. Online: U.S. NAO 
eee http:www.dol.gov/ilab [hereinafter: Public Submission No. 9701]. 

id. 
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and enforce basic labour rights as well as to promote the labour principles in- 
cluded in Annex 1. Among these principles is the elimination of employment dis- 


crimination on the basis of race, religion, age, sex or other grounds.* 


The petition requested that the U.S. National Administrative Office (U.S. NAO) 
initiate a review pursuant to NAALC article 16 (3);°* hold public hearings on the 
matter; engage the Mexican Government in a public evaluation of the problems 
documented in the petition with the goal of developing a plan to end abuses of 
women's employment rights and enforce domestic and international prohibitions 
against discrimination; encourage the Mexican Government to meet its NAALC 
obligations;** and urge the U.S. Secretary of Labour to request consultations at 
the ministerial level with the Mexican Minister of Labour and Social Welfare on 


the issues raised in the submission, and if the matters are not resolved through 


533 See U.S. National Administrative Office, Public Report of Review of NAO Submission No. 
9701, January 12, 1998. Online: U.S. NAO website: http://www.dol.gov/ilab [hereinafter: U.S. 
NAO Public Reporfl. 

= According to article 16: NAO functions shall “(3) (...) provide for the submission and receipt, 
and periodically publish a list, of public communications on labour law matters arising in the 
territory of another Party. Each NAO shail review such matters, as appropriate, in accordance 
with domestic procedures.” NAALC, supra note 59 article 16. 

535 The submitters recommended that the Mexican government comply with its NAALC 
obligations by: 

e Taking steps against employment discrimination and enforcing its labour laws through 
proper proceedings and sanctions. 

e Declaring that the Minister of Labour has failed to enforce laws against sex discrimination 
in employment, including pregnancy discrimination; condemning employment practices 
that discriminate against women; and undertaking to remedy acts or omissions resulting 
in failure to enforce relevant laws. 

e Enforcing vigorously sex discrimination labour laws and prosecuting employers who re- 
quire women to disclose pregnancy status, contraceptive use, sexual practices or other 
information relating to reproductive choices and health. 

e Posting copies of the Ministerial Declaration in all offices of the Secretary of Labour and 
Social Security, the Inspector of Labour, the Labour Rights Ombudsman and all federal 
Conciliation and Arbitration Boards for no less than 360 continuous calendar days. 

e Staffing the office of the Inspector of Labour, the Labour Rights Ombudsman, and the 
Conciliation and Arbitration Boards to allow them to handle non-hiring cases along with 
those involving actual employees. 

e Authorizing the Inspector of Labour, the Labour Rights Ombudsman, and the Conciliation 
and Arbitration Board to: 

a) Obtain information from an employer relevant to complaints; 

b) Visit and investigate any workplace complained of; 

c) Compel meetings for investigation with employer agents; and 

d) Oblige the Inspector of Labour, the Labour Rights Ombudsman and the Concilia- 
tion and Arbitration Boards to maintain public records of cases and decisions. 
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consultations, to request the appointment of an Evaluation Committee of Experts 
(ECE).** 


When the petition was submitted, the Mexican NAO requested in a memorandum 
that the U.S. NAO refuse to investigate the claim because the petitioners were 
questioning the interpretation of Mexican labour law, not its application, and 
therefore a review of the submission would exceed the intended scope of the 
NAALC. Also, they stated that the cases of abuse reported in the submission 
were limited in number and that Mexican labour law adequately protects women 


in matters involving gender discrimination.*” 


In another memorandum, the Mexican NAO argued that there is no explicit prohi- 
bition in the Federal Labour Code against pregnancy exams as a requirement for 
obtaining a job and consequently there are no legal grounds to bring cases of 
pre-employment pregnancy screening to the CABs. The Mexican NAO also 
stated that the Federal Labour Code provides that employers issue workplace 
standards, including the carrying out of prior and periodic medical exams. The 
Mexican NAO, to make its argument, quoted article 423 of the Federal Labour 
Code regarding the provision of workplace regulations.™ This article states that 
workplace regulations will contain the time and form in which workers should 
submit to prior and periodic exams and the protective measures ordered by au- 
thorities.* However, the Mexican NAO quoted this article in isolation without tak- 
ing into account the provision of article 134 (X) of the Federal Labour Code that 
states that the only reason for submitting workers to medical tests is to prove that 
they are not suffering from some disability or illness that is contagious or incur- 
able in the workplace.” Since pregnancy cannot be considered a contagious or 
incurable illness or disability, pregnancy testing during the hiring process is not 
permitted by the Federal Labour Code. 


536 See Public Submission No. 9701, supra note 277. 

oe See U.S. NAO Public Report, supra note 279. See also 1998 HRW Report, supra note 60. 
Ibid. 

539 Federal Labour Code, supra note 100 article 423. 

59 Ibid, article 134 (X). 
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In relation to post-hiring pregnancy discrimination, the Secretary of Labour and 
Social Welfare estimated that the federal CABs heard over 53 000 cases in 1996, 
most of them individual cases. Also, they pointed to over 9000 amparo writs ap- 
pealing CABs decisions that were filed during 1996. In short, the Mexican NAO 
alleged that the Mexican government is responsive to workers’ claims. However, 
the Mexican NAO has no information on how many of these labour cases and 
amparo writs involved pregnancy discrimination or other forms of employment 
discrimination or how they were solved. ™’ 


Despite the requests from the Mexican government to withdraw the case, the 
U.S. NAO considered the submission appropriate because it satisfied the criteria 
of acceptance stated in their procedural guidelines: it raised issues related to la- 
bour law matters in Mexico, and a review would further the objectives of the 
NAALC as described in article 1.%* The U.S. NAO reviewed the compliance and 
effective enforcement by the Mexican government of its labour law, specifically 
regarding protection against employment discrimination and access to appropri- 
ate tribunals and other government bodies by workers who claim discrimination in 
the workplace. The review also considered the promotion of public awareness 
and public education on gender discrimination laws as stated in NAALC article 


ea 


The U.S. NAO held a public hearing on November 19, 1997 in the U.S.-Mexico 
border town of Brownsville, Texas. Twelve witnesses presented information at 


the hearing on behalf of the submitters. Among these were seven expert wit- 


541 See U.S. NAO Public Report, supra note 279. 

° Article 1: “The objectives of this agreement are to: a) Improve working conditions and living 
standards in each Party's territory; b) Promote, to the maximum extent possible, the labour 
principles set out in Annex 1; c) Encourage cooperation to promote innovation and rising levels of 
productivity and quality; d) Encourage publication and exchange of information, data development 
and coordination, and joint studies to enhance mutually beneficial understanding of the laws and 
institutions governing labour in each Party's territory; e) Pursue cooperative labour-related 
activities on the basis of mutual benefit; f) Promote compliance with, and effective enforcement by 
each Party of, its labour law; and g) Foster transparency in the administration of labour law. 

543 See U.S. NAO Public Report, supra note 279. 
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nesses who provided information on Mexican labour law, ILO Convention 111,“ 
CEDAW, employers’ practices concerning pregnancy, and the practices of Mexi- 
can executive and judicial authorities in regard to gender labour discrimination. 
Five women workers employed in the Maquiladora sector testified about their ex- 
periences with hiring and post-hiring pregnancy practices by Maquiladoras’ em- 
ployers. They testified that they had been subjected to pregnancy tests during 
the hiring process, hired for training periods under probationary contracts, re- 
quired to sign documents agreeing to their dismissal if they became pregnant 
during the training period, and, after being definitively hired, compelled to resign 
if they became pregnant. 


During the process, the official position of the Mexican government related to pre- 
employment pregnancy screening was that this practice was not widespread and, 
to the extent that it was practiced, was consistent with Mexican law. However, 
just a year before the submission of the pregnancy discrimination case, the Se- 
cretaria de Gobernacién (Secretary of Government) publicized a governmental 
program entitled “Alliance for Equality: National Program for Women 1995- 
2000.” This program was designed to rectify inequalities that persist in Mexican 
society between men and women. In its background statement, the document 
describes the problems that working women face in the labour market and states 
that: 

To some extent the practices of dismissal by reason of pregnancy and the 

requirement of a non-pregnancy certification to obtain employment persist 

(...) Additionally, women workers are frequently subjected to discriminatory 


practices in obtaining employment and to dismissal from employment by 
reason of pregnancy or because they are nursing.” 


544 1LO Convention concerning Discrimination in Respect of Employment and Occupation. See 
the discussion on the objectives of this convention at chapter Il.A.b above. 

545 See U.S. NAO Public Report, supra note 279 

546 This program was the predecessor of the current federal program “Proequidad”. 

547 Secretaria de Gobernacion, Alianza para la Igualdad: Programa Nacional de la Mujer, 1995- 
2000 (Alliance for Equality: National Program for Women, 1995-2000) (México: Secretaria de 
Gobernacion, 1996) p. 59 and 88 (translation is ours). 
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Also, in February 1995, the Comisién de Derechos Humanos para el Distrito 
Federal (Human Rights Commission for the Federal District)** conducted an in- 
vestigation of allegations that in some federal agencies located in the Federal 
District (Mexico’s capital and most populated city) women applicants were re- 
quired to undergo pregnancy testing or provide certificates attesting to the fact 
that they were not pregnant in the hiring process. The agencies included in the 
investigation were the Department of the Federal District, the Superior Court and 
Judicial Council of the Federal District, and the Office of the Attorney General for 
the Federal District. The Commission found that such practices did occur, that 
they constituted an act of discrimination against women and that, therefore, they 
were in violation of articles 4 and 5 of the Mexican Constitution. The Commis- 
_ sion’s report was issued on June 1, 1995.™° 


To support their submission, Human Rights Watch and the National Association 
of Democratic Lawyers presented the companies’ responses to the 1996 HRW 
Report. In letters to HRW and the U.S. NAO, four companies acknowledged that 
they practised pregnancy screening on female job applicants. Three of them indi- 
cated that before implementing this practice they ascertained that it was not pro- 
hibited under Mexican law. One of the companies stated that pregnancy screen- 
ing in the hiring process was used to avoid the possibility that pregnant women 


might be looking for employment only to obtain matemity benefits. 


The U.S. NAO, taking into account the information provided by companies con- 
ducting business in Mexico, agencies of the Mexican government, women work- 


ing in the Maquiladora sector, and the submitters, concluded that pre- 


548 The Human Rights Commission of the Federal District is an autonomous body whose statutory 
authority derives from article 102 of the Mexican Constitution. In this article, the Constitution 
authorizes the Federal Legislative Body and the State Legislatures to establish bodies to protect 
those human rights that are covered by Mexican Law. Their general function is the investigation 
of administrative acts or omissions by any governmental authority or public officials that may 
violate human rights. The recommendations of these bodies are not binding. The institution 
resembles that of the European Ombudsman. See further, Mexican Constitution, supra note 88 
article 102. 

54 See U.S. NAO Public Report, supra note 279. 

5° Ibid. 
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employment pregnancy screening was practised in Mexico’s Maquiladora sector 
and that there were differing opinions within the Mexican government on the con- 
stitutionality and legality of the practice.*" 


The U.S. NAO also concluded that post-hiring pregnancy discrimination was 
clearly in violation of the Mexican labour law. In some cases, it was apparent that 
the labour tribunals were responsive to cases involving pregnancy discrimination 
during employment. However, since there was significant evidence that women 
workers lacked awareness of their labour rights and confidence in the institutions 
responsible for enforcing these rights, additional efforts should be directed to- 
ward educational programs for women workers about their labour rights and the 


means and procedures that they may seek in case of violation of such rights.*” 


In its report, the U.S. NAO stated that the review of the submission raised impor- 
tant matters regarding the treatment of pregnant women workers in Mexico’s Ma- 
quiladora sector and the protection they are afforded by the Mexican authorities. 
They affirmed that: 


It would further the objectives of the NAALC to clarify the law and practice in 
Mexico on pre-employment pregnancy screening and post-hire discrimina- 
tion on the basis of pregnancy. The issues for consultation, discussed in de- 
tail in this report, include: 


1. The differing views of officials of the Mexican Government on the 
legality and extent of pregnancy screening. (...) 


2. The extent of relief for post-hire pregnancy discrimination, given 
the information provided by the submitters, the lack of data on 
cases, and information from the Alliance for Equality. (...) 


For these reasons, the NAO finds that further consultations are appropriate, 
permitting a full examination of the matter and furthering the objectives of 
NAALC. (...) The NAO, therefore, recommends that the Secretary of Labour 
consult with the Secretary of Labour and Social Welfare of Mexico for the 
purpose of ascertaining the extent of the protections against pregnancy- 


58! hid, 
582 Ihid. 
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based gender discrimination afforded by Mexico’s laws and their effective 
enforcement by the appropriate institutions.°** 


The outcome of the report was a series of ministerial consultations between the 
Secretary of Labour of the United States of America and the Secretary of Labour 
and Social Welfare of Mexico. The consultations dealt with the issue of women in 
the workplace in the United States, Canada and Mexico. The Parties approved 
and adopted the “Ministerial Consultations Implementation Agreement — U.S. 
NAO Submission No. 9701” on October 21, 1998. This agreement states: 


1. The Secretaries of Labour of the United States and Mexico, and the Min- 
ister of Labour of Canada will designate officials to meet and confer on 
the issues raised in Submission No. 9701, including (1) pregnancy dis- 
crimination in the work place; (2) the extent of relief for post-hire preg- 
nancy discrimination in Mexico, the United States and Canada; (3) the 
legal mechanisms by which laws against discrimination for reason of 
gender are enforced in the three countries; and (4) an exchange of 
views among the National Administrative Offices on the U.S. NAO Public 
Report of Review of Submission No. 9701 on which basis the United 
States sought ministerial level consultations. 


2. Mexico and the United States will each conduct information and out- 
reach sessions at locations close to the U.S.-Mexico border for the pur- 
pose of disseminating information to workers, employers, government 
representatives and non-governmental organizations of both countries 
on the rights and protections afforded women workers of both countries. 
The speakers at the seminars will consist of representatives of those 
government agencies responsible for the enforcement of the relevant 
laws and other appropriate interested parties. 


3. The Secretaries of Labour of the United States and Mexico and the Min- 
ister of Labour of Canada will instruct their respective NAOs to plan and 
conduct a conference, open to the public, at a location accessible to the 
citizens from the three Parties, on government mechanisms in each 
country that guarantee the respect and protection of the labour rights of 
working women and plans to ensure compliance with the laws that pro- 
tect against employment discrimination. The conference will include the 
participation of government agencies responsible for enforcement of 
employment discrimination laws. 


553 Ibid. 


86 


4. The Secretariat will complete a public report for the Ministers that re- 
flects the issues considered in the sessions and conference referenced 
in paragraphs 2 and 3. 


5. All of the above actions will be completed within nine months from the 
date of the agreement. 

The information and outreach sessions listed in paragraph 2 were held in the cit- 
ies of McAllen, Texas and Reynosa, Tamaulipas, located in the eastern part of 
the U.S.-Mexico border, on August 17 and 18, 1999. Another session was held in 
Puebla, Mexico, on May 30, 2000. The tripartite conference, “Protecting the La- 
bour Rights of Working Women,” was held in Mérida, Mexico on March 1 and 2, 
1999.°° Puebla is located in the central part of Mexico 1900 kilometres from the 
U.S.-Mexico border and Mérida is a tourist, non-industrial city in the southern part 
of Mexico at least 2200 kilometres from the U.S.-Mexico border. 


Regarding the issues covered in these activities, the information and outreach 
sessions held in the cities of McAllen, Reynosa and Puebla promoted the ex- 
change of information among workers, employers, government representatives 
and NGOs on the rights and protections afforded to women workers in Mexico. 
Among the topics covered were: maternity protection, legal action against dis- 
missal due to pregnancy, the pregnancy certificate as a hiring requirement, and 
the defence of pregnant workers’ rights during the pre-hiring stage.** The pur- 
pose of the tripartite conference held in Mérida was to inform women of their la- 
bour rights and the legal avenues to protect them. In addition, it introduced the 
governmental agencies that guarantee the protection of such rights and imple- 


ment programs to combat gender discrimination in the three NAFTA countries.*” 


5° See U.S. National Administrative Office, Ministerial Consultations Implementation Agreement 
— U.S. NAO Submission No. 9701, October 21, 1998. Online: U.S. NAO website: 
http://www.dol.gov/ilab/media/reports/nao/mcia.htm. 

585 See U.S. National Administrative Office, NAO Cooperative Activities 1994-2003. Online: U.S. 
Department of Labour webpage http:/Avww.dol.gov/ilab/programs/coopact/sectcoopact.htm#iv. 
558 See Commission for Labour Cooperation, Biennial Report 1999-2000. Online: NAALC website: 
www.naalc.org. 

°°7 Ibid. 
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There has been criticism about the limited scope of the conferences and informa- 

tion and outreach sessions derived from the Ministerial Consultations in this 

case. HRW stressed in one of its publications that: 
(...) in public seminars that grew out of the ministerial agreements in the 
case, Mexican authorities produced documents on women's labor rights 
without addressing the issue of pregnancy-based sex discrimination. Fur- 
ther, Mexican officials have used NAALC-related opportunities, such as 
seminars, to spread misinformation. In one such example, government- 
produced pamphlets stated that women workers were required to inform 
their employers of their pregnancy status. In another, the government con- 
tended that the labor code allowed for post-hire pregnancy testing of work- 


ing women when that testing was intended to protect the well-being of the 
woman worker or her fetus.°° 


Another problematic aspect of the conference and the information and outreach 
sessions derived from the Ministerial Consultations is that neither of these events 
was held before the deadline stipulated in the agreement. Also, it is a disap- 
pointment that the information and outreach sessions were only held in the east- 
ern part of the U.S.—Mexico border,” without covering the cities Ciudad Juarez, 
Chihuahua and Tijuana, Baja California Norte, which are located in the border 
states that have the largest number of Maquiladoras in Mexico. In 1999, 1526 
Maquiladoras were located in the states of Chihuahua and Baja California Norte 
and the number of female blue-collar workers in these establishments was 419 
925. In comparison, Tamaulipas and Puebla, the states where two of the ses- 
sions were held, had less representation in the Maquiladora sector, with only 360 
Maquiladoras established in Tamaulipas and 90 in Puebla, employing in total 156 


016 female blue-collar workers.*© In addition, the choice of location for the tripar- 


558 J. Solomon, Trading Away Rights: The Unfulfilled Promise of NAFTA’s Labor Side Agreement 
(Human Rights Watch: 2001). Online HRW website: 

http://Awww.hrw.org/reports/2001 /nafta/#acknow. 

58 McAllen and Reynosa are twin cities — meaning bordering. 

5© See Estadistica de la Industria Maquiladora de Exportacion, Instituto Nacional de Geografia, 
Estadistica e Informatica (INEGI). Online: INEGI web page 
hitp://www.inegi.gob.mx/lib/buscador/Entidades.asp?vecet=00,&s=est&url=%2Fest%2Fdefault%2 
Easp%3Fc%3D4951. 


88 


tite conference — Mérida, Yucatan — was not completely adequate since it is not 
accessible to the majority of working women in Mexico.*"' 


D. The Consequences of the Pregnancy Discrimination Case 


The actual conditions of women workers at the Maquiladoras were partially ex- 
posed by the Pregnancy Discrimination Case. \ntuitively, it can be argued that 
discriminatory practices were performed during such initial stages of the labour 
relations; there are reasons to believe that overall similar discrimination prevails. 
As it could be regarded as the proverbial tip of the iceberg, multiple conse- 
quences arose from publicizing the Pregnancy Discrimination Case at the inter- 
national level. The most noteworthy for the purposes of this chapter were the ab- 
sence of a meaningful response from the Mexican government and the changes 


achieved by non-governmental actors related to the problem. 


a. The Limited Response of the Mexican Federal Government. 

In April 2002, the Mexican Secretary of Labour and Social Welfare and the Ex- 
ports Maquiladora Industry signed an agreement called Convenio de Con- 
certacion para Mejorar las Condiciones Laborales de la Mujer en la Industria Ma- 
quiladora de Exportacidn (Agreement for the Improvement of Labour Conditions 
of Women in the Exports Maquiladora Industry). In the agreement, the Exports 
Maquiladora Industry promised not to require that female applicants and workers 
undergo pregnancy testing as conditions for hiring or for gaining permanent posi- 
tions. It also agreed to promote the design of flexible labour schedules for mother 
workers, the procurement of adequate spaces for workers who are breast- 


feeding and, if possible, the creation of child care centres in the workplace. To 


58’ The percentage of Mexican working women living in Yucatan, where Mérida is located, is 
1.8%. Whereas, Estado de Mexico, Distrito Federal (Mexico City) and Jalisco have 30% of the 
female working population. These states are located in the central part and east coast of Mexico, 
at least 1000 kilometres away from Mérida. As for the northern border-states, Mérida is at least 
2200 kilometres away from them. In addition, travelling to Merida is rather expensive for most 
working women in the country. Round-trip airplane tickets from Mexico City cost around $490 
Canadian dollars; from Guadalajara, Jalisco $600 Canadian dollars; and from Tijuana, BCN $900 
Canadian dollars. 
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ensure compliance with the agreement, it was agreed that a comisidén técnica 
partidaria (technical commission) would be created, whose members would be 
composed of personnel from the Mexican Secretary of Labour and Social Wel- 
fare and from INNUJERES.* 


Although this agreement promised to be a good first step for the elimination of 
pregnancy discrimination in the Maquiladora industry, there is no information 
available regarding the status of its enforcement by the technical commission 
created for this purpose. In addition, the position of the Federal government in 
relation to pre-hiring pregnancy discrimination is not clear. Carlos Abascal, the 
Mexican Minister of Labour and Social Welfare, stated publicly when the agree- 
ment with the Maquiladora industry was signed that the agreement “...seeks to 
promote and publicize — as a principle and a value — the value of trusting a 
woman’s word concerning her pregnancy status at the time of hiring.”™ This 
means that the Mexican government still approves the practice of employers ask- 
ing women applicants about their pregnancy status. In the same speech, Carlos 
Abascal said that the Secretary of Labour and Social Welfare was implementing 
several measures toward the improvement of labour conditions for Mexican 
women. Among these was a proposal for a reform of the Mexican Labour Code, 
which would include “... all the principles today here announced —the object of 
this agreement -...”°° One of those principles was the prohibition on requiring 
female applicants and workers to undergo pregnancy testing as conditions for 


hiring or for gaining permanent positions. © 


This proposal, which is popularly known as the Ley Abascal (Abasca! Law), was 


presented by a group of representatives to the Federal Legislature in December 


582 See Boletin 149/08 April 8, 2002, Secretaria del Trabajo y Previsién Social. Online: STPS 
website: www.stps.gob.mx 
563 Created by the General Office for Equity and Gender that belongs to the Mexican Secretary of 
Labour and Social Welfare. See, Part II A.c.2, above. 
5 Carlos Abascal’s public discourse on April 8, 2002 (translation is ours) Online: STPS website: 
eee ne eee mean enema oa 

id. 
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2002.°°’ The Federal Legislature has not yet decided on this proposal, mainly be- 
cause is widely opposed by the left-wing political party, some NGOs and inde- 
pendent unions. In February 2005, a group of unions and NGOs submitted a 
public communication to the U.S. NAO requesting the revision of the Abascal 
Law and asking that the U.S. NAO enter into consultations with the Government 
of Mexico to dissuade it from enacting laws that violate the letter and spirit of the 
NAALC.* The submission states that the Abascal Law: 
... If passed, would substantially weaken existing labor protections, thereby 
codifying systemic violations of the right of free association, the right to or- 
ganize and bargain collectively, and other core labor rights protected by the 
Mexican Constitution, International Labor Organization (ILO) Conventions 
ratified by Mexico, and the North American Agreement on Labor Coopera- 
tion (NAALC)...°°° 
Regarding pregnancy discrimination, the proposal does not fully address the 
problem since it only prohibits employers from firing or pressuring workers to re- 
sign due to pregnancy, but fails to prohibit pregnancy-based discrimination in the 


hiring process.°” 


If the Federal government were adamant about ending preg- 
nancy discrimination in the labour market, its first action would be to legally pro- 
hibit employers from asking women applicants about their pregnancy status or 


pregnancy testing during the hiring process. 


In addition, the proposal seeks to legitimize the use of probationary contracts in 
labour relations. Currently, the Federal Labour Code does not recognize such 
contracts. The proposal seeks to amend article 35, which stipulates the catego- 
ries of labour relations, to include temporary contracts and contracts for initial 


training (probationary contracts). In accordance with article 39-B of the proposal, 


°87 See México, Gaceta Parlamentaria Camara de Diputados (Chamber of Deputies Gazzette) 
“Iniciativa de reformas a diversos articulos de la Ley Federal del Trabajo, presentada por el 
diputado Roberto Ruiz Angeles, a nombre de integrantes de los grupos parlamentarios del! PRI, 
PAN y PVEM”, vol. 1172 (20 January 2003) Online: Camara de Diputados del H. Congreso de la 
Unidn website: http://gaceta.diputados.gob.mx [hereinafter: Abasca/ Law). 
588 See U.S. National Administrative Office, U.S. NAO Public Submission US2005-01. Online: 
my website: www.dol.gov/ilab [hereinafter: U.S. NAO Public Submission US 2005-07]. 

id. 
579 See Abascal Law, supra note 313. 
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under initial training contracts, the worker would oblige himself or herself to work 
for a specific time — 3 months for regular work and 6 months for managerial or 
professional work — in order to obtain the knowledge and ability for the position to 
be hired. If the worker does not satisfy the requirements, he or she could be fired 
without the employer's incurring legal responsibility." These provisions seek to 
legitimize the use of probationary contracts in labour relations, which have been 
widely used by Maquiladora employers to ensure that their female workers are 
not pregnant when they hire them permanently.°” Employers regularly avoid hir- 
ing pregnant women because they will not be able to complete sufficient working 
days to be eligible for the IMSS funded maternity leave benefit scheme;°” and 
consequently, all the expenses related to the maternity leave benefits of these 
workers would have to be covered by the employers alone. °” 


The practice of requiring women applicants to sign probationary contracts is a 
less visible, but equally damaging, form of pregnancy discrimination in the hiring 
process. Regrettably, the current Federal government administration, through the 
Secretary of Labour and Social Welfare, endorses this practice and seeks to le- 
gitimize it, showing that it is not truly committed to ending pregnancy discrimina- 
tion in labour relations. | 


b. Impact on Non-Governmental Actors 

Pregnancy-based discrimination is still practised in the Maquiladoras, despite 
awareness by local and federal authorities of labour violations and the recom- 
mendations made by the U.S. NAO in their findings.°” Even though the outcome 
of the U.S. NAO report and the ministerial consultations were merely recommen- 


dations and there was no sanction imposed on the Mexican government, the sole 


57" Ibid. 

572 See, Part C, above. 

573 See the discussion on the IMSS maternity leave benefit scheme at Chapter !I.B.c.2 above. 
574 See Social Security Law, supra note 40, article 102. 

575 See 1998 HRW Report, supra note 60. See also, R. Gonzalez, “Poca Seguridad para las 
Mujeres que Laboran en Maquiladoras: PRI” C/MAC (October 24, 2000); D. Rodriguez Flores, 
“Despidos por Embarazo en Maquiladoras de Sonora” CIMAC (December 3, 2002); C. Farias, 
“Acusan a Maquilas de Violar Derechos” Grupo Reforma (March 3, 2004); |. Melgar, “Cuestiona 
Fox Discriminaci6n en México” Grupo Reforma (September 28, 2004). 
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fact that the practice of pregnancy discrimination in the Maquiladora sector was 
exposed at the national and international levels is a step towards addressing the 
problem. 


Since Mexico has signed almost every international convention and agreement 
regarding human rights, there are international venues where NGOs and civil or- 
ganizations can make complaints or expose violations of human rights in general, 
including labour rights. In addition, this case strengthened the position of Mexi- 
can NGOs and civil organizations working on the U.S.-Mexico border. They have 
been forming alliances with foreign organizations in order to achieve labour jus- 
tice in the Maquiladora industry. By having supporters in the U.S. and Canada, 
pressure on the Mexican government could come from several fronts. For exam- 
ple, the Coalition for Justice in the Maquiladoras (CJM) brings together more than 
100 organizations (labour unions, church groups, environmental and human 
rights organizations) from the U.S., Mexico and Canada. While the CJM began 
as an effort to bring environmental and labour rights into NAFTA, its focus has 
shifted to the exposure of the awful working and living conditions of Mexican Ma- 


quiladora workers.*” 


The globalization process has definitely enhanced communication between or- 
ganizations that share similar values and work on the same issues. Therefore, 
these organizations have become stronger and better able to influence the actors 
in labour relations. They have given a voice to Maquiladora workers, helping 
them to fight for their rights, especially their right to freedom of association and 


the right to organize.°” One of the conditions for enabling workers to contribute 


576 CJM based-organization is located in San Antonio, Texas, U.S.A. Its Executive Director, 
Martha A. Ojeda was a worker in Sony Co. Maquiladora in Nuevo Laredo, Tamaulipas. In 1994, 
some workers, including Martha, tried to democratize their CTM-union (controlled by the Mexican 
government) by holding elections, but the CTM committed electoral fraud. Then, they tried to 
organize and register an independent union, and went on strike. In response, the company and 
the government sent in the police to break up the strike. The police beat workers and several of 
them ended up in hospital with serious injuries. Martha had to flee to the U.S. and joined the 
CJM. See further, Coalition Mission Statement Online: Coalition for Justice in the Maquiladoras 
website: www.coalitionforjustice.net. 

577 The struggle for independent unions in the Maquiladora Industry also has reached the NAALC 
process. By March 2004, 10 public communications had been submitted to the U.S. and 
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effectively to the elimination of unfair and unjust treatment at work is to ensure 
that the workers benefit from their right to form democratic and representative or- 
ganizations that are able to act without impediments and to engage in effective 
collective bargain.°” Therefore, independent unions are more beneficial for 
women workers in the Maquiladora industry than are the official unions,°” since 
they are not allied with the government or the employers and they truly represent 


their constituency. 


Another positive consequence of the Pregnancy Discrimination Case was the re- 
sponse of some of the corporations that own Maquiladoras on the U.S.-Mexico 
Border. In 1997, General Motors, one of the industries exposed in the case, sent 
a letter to Human Rights Watch declaring its commitment to stop testing or inquir- 
ing about female applicants’ pregnancy status and denying them employment on 
those grounds.*” In 1999, the Comité Fronterizo de Obreras (Border Committee 
of Women Workers) reported that, after years of sustained pressure, several of 
the largest Maquiladora firms had backed away from pregnancy testing. These 
firms included Delphi (former international division of General Motors), Alcoa, 
General Electric, and Lucent Technologies.™' 


The process of trade liberalization as represented by NAFTA has brought incipi- 
ent but positive results respecting Mexican labour relations. Without any doubt, 
the outcome of the NAALC has been to encourage non-governmental actors to 
rethink their role in the labour market. What remains stunning is the ongoing dis- 


regard by the Mexican authorities of gender discrimination in employment. It has 


Canadian NAQs related to violations of the right to freedom of association and the right to 
organize in the Maquiladora industry. Just one was not accepted. Seven of them were reviewed 
and resulted in Ministerial Consultations and Agreement of Implementation/Joint Declarations (5) 
or Cooperative Activities (2). The remaining two are in the process of review. See Summary of 
Public Communications. Online: NAALC website: 
http://www.naalc.org/english/pdf/pcommtable_en.pdf. 
578 See Time for Equality at Work, supra note 108, at 99. 
578 See the discussion about “official unions” at text accompanying supra note 233. 
589 See 1998 HRW Report, supra note 60. 

See Comité Fronterizo de Obreras, Six Years of NAFTA: A View from Inside the Maquiladoras 
(Comité Fronterizo de Obreras: October 1999). Online: CFO website: 
http://cfomaquiladoras.org/seistic.englsh.html. 
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been nine years since the 1996 HRW Report, and public policies remain in the 
initial stages, mainly embodied in discourses and declarations filled with prom- 
ises of a better future for Mexican women workers. However, legal reforms to ad- 
dress the problem have not been put forward or even considered by the Federal 
Legislative branch. Furthermore the current proposal coming from the Federal 
Executive branch, if approved, would represent a step backward in the fight 


against gender discrimination in the Mexican labour market. 


The following chapter proposes a number of initiatives for public policies and le- 
gal reforms that, if properly implemented, could improve the labour conditions of 
Mexican female workers and eliminate gender discrimination in the labour mar- 
ket. 
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IV. CONTINUITY AND CHANGE 


Mexico has been experiencing social and economic changes due to globalization 
and market liberalization. In part, these processes have promoted the inclusion of 
Mexican women in the labour market. Economic necessity, due to the wide- 
spread poverty in the country, also has been a determining factor in the decision 
of many women to enter the labour force. 


The social opinion of female labour in Mexico has certainly changed over the 
years. Nowadays, over 30% of the Mexican labour force is made up of women, 
and cultural perceptions about the role of women in society are gradually chang- 
ing. However, there are limits imposed by Mexican society regarding female la- 
bour. For instance, it is not socially acceptable for women to prefer a career to a 
family, nor for married women with children to look for full-time jobs if they have 
economic stability. The patriarchal notions of men as the sole or main breadwin- 
ners of their families and women as having the sole or main responsibility for 
household duties and family responsibilities are solidly embedded in Mexican so- 
ciety. Female income is regarded as secondary income in most Mexican house- 
holds. This is the main reason why Mexican women still are over-represented in 


low-paying, low-ranking jobs in the Mexican labour market. 


However, change has begun and it would be quite difficult to completely stop it. 
First, Mexico has signed and ratified many international conventions that directly 
or indirectly deal with the advancement of women in the labour market. Interna- 
tional pressure to abide by these conventions has had significant results. Sec- 
ond, the economic openness that NAFTA has brought to the country has 
prompted some positive changes for Mexican women. Over the past decade, la- 
bour conditions for female workers in the Maquiladora industry have been an im- 


portant topic for international and national researchers, NGOs, and even foreign 
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governments. The outcome of the Pregnancy Discrimination Case * in the 
NAALC’s dispute resolution process has prompted public recognition of the prob- 


lem, as well as some actions, although quite limited, by the Mexican government. 


In order to further the advancement of women in the Mexican labour market and 
to abide by its international commitments, the Mexican government should carry 
out important legal reforms and implement comprehensive public policies. This 
chapter provides some modest proposals for legal reforms and public policies 
that could promote gender equality in the Mexican labour market. The first sec- 
tion focuses on the legal reforms needed for this purpose in the Conciliation and 
Arbitration Boards (CABs) system. The second section proposes changes in the 
establishment and organization of the labour union system, focusing on the crea- 
tion of independent unions. Finally, the third section proposes gender-oriented 
legal reforms to the Federal Labour Code and the implementation of certain pub- 
lic policies that could promote the advancement of women in the Mexican labour 
market. 


A. Legal Reform of the Conciliation and Arbitration Boards Sys- 
tem 


It does not matter how well structured and comprehensive a law is if the govern- 
ment does not provide for its effective enforcement. In Mexico, the enforcement 
of labour laws (the Federal Labour Code and the Social Security Law) is defi- 
cient. Aside from the ongoing and widespread corruption in the federal and local 
governments at large, there are two factors preventing the adequate administra- 
tion of justice in labour matters by the CABs. First, the fact that CABs are de- 
pendent on the Federal and Local Executives results in unfair decisions biased 
towards the government’s interests, which are not necessarily beneficial for 
workers. This situation is the main source of the workers’ lack of trust in the sys- 
tem, which perpetuates labour rights violations. Second, the lack of knowledge of 


equality principles and gender issues among the labour authorities, derived from 


®°5 See the discussion about the Pregnancy Discrimination Case at Chapter III.C, above. 
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the embedded patriarchal principles that prevail in Mexican society, constrains 
gender equality in the administration of labour justice. Therefore, there is a need 
for changes to the CABs system in order to provide women workers redress for 
violations of their labour rights. 


a. Autonomy from the Federal and Local Executive Branch 

As described in the second chapter, the CABs are tripartite bodies that resolve 
labour disputes and belong either to the federal executive branch or the local ex- 
ecutive branches. Since an executive branch acts simultaneously as judge and 
party, its impartiality is impaired. Furthermore, the CABs system has been func- 
tioning as a political instrument of the PRI,°* the ruling party from 1929 to 2000, 
which still forms the government of 16 states.°’ The PRI empowered non- 
representative unions belong to PRI affiliated workers’ federations and confed- 
erations (CTM, CROC and CT) in the CABs system, compromising its impartiality 
even more. Although the current President of Mexico expressed his intention to 
integrate the CABs into the judicial branch, this promise has not yet been ful- 
filled. 


Therefore, the first step to ensure the impartiality of the CABs system is to sepa- 
rate it from the executive branch. By incorporating CABs into the judicial branch, 
the likelihood of biased decisions would be less, since the traditional beneficiar- 
ies of the CABs system would have less input into the labour procedures. Con- 
sequently, workers, male and female, would regain confidence in the system and 
labour violations would be recognized and sanctioned. 


b. Measures to Regain Confidence in the CABs System 
In Mexican society, gender stereotypes and patriarchal customs are strong and 


widespread. Therefore, gender discriminatory practices are often regarded as 


856 See International Commission of Jurists, Mexico: Attacks on Justice 2002 (August 2002) 
Online: International Commission of Jurists website: http:/Awww.icj.org/ [hereinafter: Attacks on 
Justice]. 

*°7 See Partido Revolucionario Institucional website www.pri.org.mx. 

68 See Attacks on Justice, supra note 329. 
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“normal”. In the case of labour relations, gender discrimination is regarded as a 
normal practice because patriarchal notions place women in the private sphere 
(as mothers and caregivers in their homes) and men in the public sphere (as 
breadwinners). As a result of these notions, women do not have a place in the 
labour market and if they join it their participation is restricted to low-paying jobs, 
part-time jobs and jobs in the informal economy. In addition, they are often easy 
victims of labour rights violations because of the lack of societal acceptance of 


gender equality in labour relations. 


Regrettably, this situation extends to the CABs system. Since the public servants 
in charge of administrating labour justice are individuals shaped in a patriarchal 
society, there is a definite possibility that they will reproduce gender discrimina- 
tory practices in their work. Therefore, along with other changes in the CABs sys- 
tem, there is the need to train its public servants in gender related issues in order 


to achieve gender equality in the administration of labour justice. 


Another measure to address the problem is the inclusion of more female public 
servants in charge of administering labour justice in the CABs system. In Mexico, 
the percentage of women in high governmental positions is not proportional to 
the percentage of women in the country.©® The CABs are no exception.™ There- 
fore, the poor participation of women in the government’s function represents 
inequalities in the decision-making processes. Empowering women in the gov- 
emmental structure, including the CABs system, is crucial for the elimination of 


gender inequalities in Mexican society. 


Finally, Mexican women have limited access to justice — including labour justice — 


because of two factors. First, many of them lack knowledge and/or economic 


85° See A.E. Pérez Duarte, Legislar con Perspectiva de Género. Evaluacién Legislativa en 
Materia de Derechos Humanos de Mujeres, Nifios y Nifias. (México: Instituto Nacional de las 
Mujeres, 2002) at 28 [hereinafter: Pérez Duarte]. 

Currently, the Federal CABs have 67 presidents, of whom 22 are women (32.8%). There is no 
specific information about the Local CABs personnel, but it can be assumed that the percentage 
of female presidents is similar to that of the Federal CABs. See Directorio. Online: Junta Federal 
de Conciliacién y Arbitraje website: 
hitp://Awww.stps.gob.mx/07_justicia_lab/01_jfca/jfcainternet/index.htm. 
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means to seek redress for violation of their rights from the proper authorities. 
Second, even if they know the legal resources available and have the economic 
means to seek redress, their claims are systematically minimized or questioned 
by the authorities.™ Therefore, creating special CABs to address labour disputes 
related to gender issues, such as gender discrimination in employment (hiring, 
permanence and advancement), sexual harassment and pay equity, could help 
women workers to access labour justice by eliminating the obstacles that they 
currently face in the system. In order to further their goal, these special CABs 
should have the same legal status as regular CABs, adequate budgets and hu- 


man resources specially trained in gender issues. 


B. Independent Labour Unions 


One of the major factors contributing to labour rights violations in the Mexican la- 
bour market is the empowerment of non-representative labour unions that histori- 
cally have worked for the PRI. These unions helped select, ran and campaigned 
for PRI candidates in federal and local elections and supported past PRI federal 
government policies at crucial moments.® Although the current federal govern- 
ment is from the opposite political party, PRI affiliated or “official” unions still re- 
tain great political power. 


Independent union formation is usually restrained either by the government or by 
coercive tactics perpetuated by official unions. The Secretary of Labour and So- 
cial Welfare and the CABs occasionally have withheld or delayed registration of 
unions hostile to government policies, influential employers or official unions. 
Moreover, union elections in all industries are traditionally open; managers and 
union officials are present when workers openly and individually vote. Open re- 


counts, which have resulted in intimidation of workers seeking to constitute inde- 


' See Pérez Duarte, supra note 332 at 29. 
682 See U.S. Department of State, Country Reports on Human Rights Practices 2001. Mexico. 
Online: U.S. Department of State website: www-state.gov. 
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pendent unions or opposing official unions, are a prevailing practice, even though 
the law does not require them. * 


Another prevailing practice in Mexico is the lack of a public registry of unions and 
contracts.™ This means that unionized workers do not have the legal right to ob- 
tain information about the name of their union, the name and address of the 
leader or copies of their contratos colectivos (collective agreements). This lack of 
a public registry is particularly damaging for workers because employers usually 
negotiate what is commonly know as “protection contracts” with non- 
representative unions. These contracts provide protection to employers by lock- 
ing in minimum conditions of employment for workers for the period of the con- 
tract, thus precluding improvements. In addition, these contracts provide for more 
complex and time-consuming legal procedures for changing the labour unions 
that represent workers. Therefore, without a public registry, workers often do not 
know who represents them nor do they have access to their contracts, which 


were negotiated in secret. © 


Finally, there are two articles in the Federal Labour Code allowing cildusulas de 
exclusion por separacidn (exclusion clauses) in collective agreements and con- 
tratos-lef that permit employers to fire at the unions’ request workers who 
separate themselves from the unions that hold the collective agreement or the 
contrato-ley. Employers do not hold responsibility for firing workers under the ex- 
clusion clauses.*” These clauses are routinely used to fire workers who seek to 


organize a different union from the one that holds the collective agreement or the 


$83 Ibid. 
°* The only state that has a public registry of unions and contracts is the Federal District. See 
US. NAO Public Submission US 2005-01, supra note 314. 

Ibid. 
666 A contrato-ley is the agreement signed between one or more labour unions and one or more 
employers’ unions with the objective of establishing the conditions under which labour should be 
performed in a particular branch of industry. Since this agreement is based on article 404 of the 
Federal Labour Code, it is expressly deemed as legally binding on all parties. See Federal Labour 
Code, supra note 96, article 404. 
887 Ibid, articles 395 and 413. 
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contrato-ley, a practice that clearly violates the right of freedom of association. 
In 2001, the Mexican Supreme Court ruled in an amparo writ decision that these 
clauses violated articles 5, 9 and 123 of the Mexican Constitution.** However, as 
stated in chapter Il, to constitute stare decisis in the issue, the Mexican Supreme 


Court has to rule five consecutive decisions with the same opinion. 


Since NAALC entered into force, twelve public communications for violations by 
the Mexican government regarding freedom of association and the right to organ- 
ize collectively have been reviewed either by the U.S. or the Canadian NAOs. Of 
those twelve, six resulted in ministerial consultations,“ meaning that the review- 
ers found that the violations actually happened. One is currently in process of re- 


vision.*” 


Undoubtedly, there is the need for reforms to the Federal Labour Code to ad- 
dress the obstacles that Mexican workers face in exercising their rights of free- 
dom of association and collective bargaining. Specifically, there needs to be in- 
cluded in the Federal Labour Code the requirement to use secret ballots in union 
elections and the prohibition of “protection contracts” and exclusion clauses in 
collective agreements and contratos-ley. These reforms would enable workers to 
unreservedly exercise their rights of freedom of association and collective bar- 
gaining. Therefore, labour unions would be, as they should, true representatives 
of their workers and would work for the advancement of their labour conditions. In 


the case of female workers, it is reasonable to affirm that more democratic unions 


868 See U.S. NAO Public Submission US 2005-01 , supra note 314. See also, the ITAPSA case in 
U.S. NAO Report of Public Communication 9703. Online: U.S. NAO website 
http://www.dol.gov/ilab/media/reports/nao/9703repo.htm. 

869 See Suprema Corte de Justicia de la Nacién, “Cldusula de Exclusion por Separacién. Los 
articulos 395 y 413 de la Ley Federal del Trabajo que autorizan, respectivamente, su 
incorporacién en los Contratos Colectivos de Trabajo y en los Contratos-ley, son violatorios de 
los articulos 5°, 9° y 123, apartado A, fraccién XVI, de la Constitucién Federal” May 2001, 
Semanario Judicial de la Federacién y su Gaceta, 2?. LIX/2001, 443. 

*7° U.S. NAO Public Submission 940003, U.S. NAO Public Submission 9601, U.S. NAO Public 
Submission 9702, U.S. NAO Public Submission 9703, Canadian NAO Public Submission 98-1 
and U.S. NAO Public Submission 99-01.See Summary of Public Communications. Online: 
Commission on Labour Cooperation website 
http://www.naalc.org/english/pdf/pcommtable_en.pdf. 

°71' U.S. NAO Public Submission 2003-1, ibid. 
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would look forward to adequately representing their female constituents. In addi- 
tion, by eliminating those practices that restrain the constitution of independent 
unions, women in female industries (maquiladora, domestic work, nursery, edu- 
cation) would have more opportunities to create their own unions or engage in 


union activities. 


C. Legal Reforms to the Federal Labour Code and Implementa- 
tion of Public Policies to Achieve Gender Equality in the Mexican 
Labour Market 


a. Equal Access to Employment 

As stated above, Mexican women face gender discrimination in the hiring and 
promotion processes in the labour market. Horizontal and vertical segregation 
are common fixtures in the Mexican labour market and pregnancy discrimination 
is still practised by many employers. The following sections suggest some legal 
measures to eliminate pregnancy discrimination and reduce horizontal and verti- 
cal segregation in order to advance the position of Mexican women in the labour 
market. 


1. Prohibition of Pregnancy Testing 


Even though the Federal Labour Code prohibits employers from refusing to hire 
employees based on their sex,°” many Mexican women still face sex-based dis- 
crimination in access to employment, particularly pregnancy discrimination. Cur- 
rently, it is still a practice of Mexican employers to ask female applicants about 
their pregnancy status, require them to undergo pregnancy testing as a condition 
of employment or require them to sign three-months’ probationary contracts be- 
fore being granted permanent contracts as means to avoid hiring pregnant 
women. 


872 See Federal Labour Code, supra note 100 article 133 
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Although the Federal government has publicly stated that it should pursue the 
elimination of these practices, the CABs do not accept claims of pregnancy dis- 
crimination from women applicants, since they allege that this practice is not pro- 
hibited under the Federal Labour Code. Therefore, there is a need for legal re- 
forms to the Federal Labour Code that would specifically prohibit employers from 
asking female applicants questions related to reproductive issues and pregnancy 
testing as requirements for employment or job permanency. In addition, the use 
of probationary contracts must be outlawed, since they are routinely used as a 


pregnancy screening mechanism. 


2. Affirmative Action Measures and Public Procurement to Reduce Vertical 
and Horizontal Segregation 


As analysed in chapter II, horizontal and vertical segregation are chief character- 
istics of the Mexican labour market. This means that women are over- 
represented in occupations culturally regarded as “feminine” and under- 
represented in high-level positions in the workplace structure. The cultural per- 
ceptions that perpetuate horizontal and vertical segregation are difficult to over- 
come.*” Therefore, a number of specific public policies that directly aim to break 
the pattern that many women follow in their labour careers could reduce the 


presence of horizontal and vertical segregation in the Mexican labour market. 


First, it is imperative to eliminate gender stereotypes in the Mexican educational 
system and the categorization of “male” and “female” occupations. This could be 
achieved by banning any gender stereotypes in the contents of educational pro- 
grams. By eliminating the perception that boys and girls have different abilities 
because of their gender, more girls could become confident to follow non- 


traditional careers. Furthermore, there is the need of affirmative action meas- 


°’8 Horizontal segregation in the labour market refers to the predominance of female workers in 
certain occupations regarded as feminine and their under-representation in occupations regarded 
as masculine. Vertical segregation refers to the under-representation of women in high-level 
positions in the workplace structure. See the discussion at Chapter II.B.b.1, above. 
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ures’ in education, such as scholarships exclusively for girls and women, to 
prevent school dropout and to promote female enrolment in non-traditional tech- 


nical or professional educational programs. 


Second, even if women’s representation in non-traditional careers rises, there is 
the need to ensure that they have equal access to employment and career ad- 
vancement. One programme that the Mexican government could implement is to 
encourage employers, through tax exemptions or awards, to adopt affirmative 
action measures such as quota systems or numerical targets for the recruitment 
of women in non-traditional jobs or the promotion of women to high-level job posi- 
tions in their workplace. For those industries owned by the state, such affirmative 


action measures should be compulsory. 


However, the necessity, effectiveness and legitimacy of quota systems and nu- 
merical targets have been called into question by opponents of such measures. 
One argument against these kinds of measures is that they constitute a form of 
reverse discrimination and sometimes may result in the appointment of unquali- 
fied women to the job positions. Another is that in order to fulfill quotas, employ- 
ers allocate women more often to non-vital management positions (e.g. public 
relations) rather than to the key positions necessary to the success of their or- 
ganizations. One final argument maintains that a result of women’s gaining posi- 
tions through affirmative action measures would be the generation of a belief 
among men that these women had not earned their jobs or promotions on the 
basis of merit; and that, therefore, instead of contributing to the advancement of 
women in the labour market, affirmative action measures would perpetuate the 


stigmatization of women as vulnerable employees.°” 


In order to ensure that affirmative action measures, such quota systems or nu- 


merical targets, work properly as corrective measures of de facto gender dis- 


674 Affirmative action measures are temporary measures aimed at correcting the position of 
members of a specific group in one or more aspects of their social life (work, education, health, 
etc.) in order to gain effective equality. See Time for Equality at Work, supra note 108 at 31. 

875 See Wirth, supra note 122 at 120 and 121. See also, Time for Equality at Work, supra note 
108 at 68. 
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crimination in the labour market and to enable women to have access on equal 
footing to all kinds of occupations at all levels of responsibility, the design and 
implementation of affirmative action measures should be done carefully. For in- 
stance, the temporary nature of quota systems and numerical targets should be 
stressed. This means that they should contain a fixed time frame and compre- 
hensive provisions for reporting and assessment. In addition, affirmative action 
measures, such quota systems and numerical targets, should be accompanied 
by awareness programs in gender equality aimed at both male and female work- 
ers to counter patriarchal notions regarding female labour. Finally, human re- 
sources managers should be trained to properly implement affirmative actions 
measures targeted to achieve equal opportunity in recruitment and promotion in 
the workplace.*” 


In the case of Mexico, affirmative action measures, such as quotas or numerical 
targets, would be relatively easy to achieve by employers since there is not a 
wide gap between men and women regarding level of education.°” However, 
there is the need of more comprehensive research on the factors that prevent 
women from gaining access to certain jobs and job positions in order to design 


adequate affirmative action programs. 


Finally, the federal and local governments could encourage more gender equita- 
ble workplaces through public procurement practices. This term refers to the 
methods by which governmental agencies and state-owned enterprises deter- 
mine from whom to purchase goods and services. !n order to encourage the 
elimination of vertical and horizontal segregation, governmental agencies and 
state-owned enterprises should prefer those industries that employ women in 


non-traditional jobs and encourage their career advancement. 


678 See generally, Wirth, supra note 122 at 121, 140 and 142. 

877 tn general, Mexican girls and women that have access to education perform better than boys 
and men at school. These girls and women are more likely to complete school levels on time, are 
less likely to fall behind in school and are less likely to repeat grades than boys and men. See 
generally, Ocupaciones Masculinas y Femeninas, supra note 120 at 264 and 266. See also, S.W. 
Parker & C. Perdezini, supra note 55 at 7. 
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b. Equal Labour Conditions for Domestic Workers and Workers in 
Family Industries 


As stated in chapter II, domestic workers in Mexico suffer from invisibility and ex- 
ploitation. Regrettably, the special provisions regarding domestic work in the 
Federal Labour Code perpetuate this invisibility and exploitation of domestic 
workers because they set lower labour standards than the minimum provided to 
regular workers. For instance, the special provisions do not cover labour rights 
such as paid day-off per week, paid statutory holidays, paid annual leave and 
maternity leave. Moreover, employers are not compelled by law to register their 
domestic workers in the social security system; therefore, many domestic work- 
ers do not have access to maternal health care, maternity leave benefits, retire- 
ment benefits, permanent or temporal disability benefits, life insurance or child 
care services. The only obligation that the Federal Labour Code imposes on em- 
ployers is to pay for health care services in case of illness*” and to pay burial ex- 


penses in case of death. 


In order to give domestic workers more visibility and prevent exploitation, the 
Federal Labour Code must provide for the following labour standards: clearly de- 
fined workday and rest periods; restrictions on long or excessive working hours 
and permanent on-call work; clear standards on night work and overtime (ade- 
quate compensation and appropriate rest periods); paid day-off per week, paid 
statutory holidays, paid annual leave and maternity leave; compulsory registra- 
tion in the social security system; and clear standards for decent accommodation 
and adequate board.®” Moreover, the Federal Labour Code must provide differ- 
ent remuneration systems for live-in domestic workers and those who are not. 
The current remuneration system is adequate for live-in domestic workers (50% 


monetary remuneration and 50% room and board) only when the room and 


878 All employers — even those under special labour regimes such as domestic work — are 
required to pay for health care services related to workplace injuries and illness for their workers. 
For illnesses not related to work, employers of domestic workers must pay one month’s salary 
and health care expenses (3 months for chronic illnesses or until the worker regains her health for 
non-chronic illnesses). See Federal Labour Code, supra note 100 articles 338, 472 and 473. 

878 See, J.M. Ramirez-Machado, supra note 150 at 69 and 70. 
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board provided by the employer are of adequate quality and quantity. For those 
workers who do not live in their employers’ households, the remuneration should 


be comprised only in money. 


The Federal Labour Code does not provide for any minimum standards of em- 
ployment for workers in family industries. This situation could lead to gender- 
based exploitation because patriarchal notions are still embedded in Mexican so- 
ciety. Many persons — male and female — still believe in the superiority of men 
over women; consequently, they engage in oppressive/submissive relationships, 
either in their families or their workplaces. Women and girls in patriarchal families 
tend to engage in these types of relationships with their male relatives (hus- 
bands, fathers, brothers, etc.). Therefore, it is fair to assert that some female 
workers in family industries suffer gender-based exploitation, given the nature of 
their relationships with their male relatives (either husbands or fathers) who in 
this case are their “employers”. In order to prevent gender-based exploitation in 
family industries, the Federal Labour Code must provide for minimum standards 
of employment — tailored to this type of industry — to give workers the legal 
means to seek redress in case of violation of their labour rights. The minimum 
standards of employment should be a maximum workday (40 hours per week), 
clearly defined rest periods during the day, a day-off per week, restrictions on 
night work and on overtime work, and the prohibition of child labour. In addition, 
the government should establish a scheme to give this type of worker access to 
the social security system. Taking into account that the majority of the 3.6 million 
workers in family industries are women, changes in the Federal Labour Code in 
this respect would significantly improve the labour situation of many women in 
Mexico. 


c. Reconciliation of Work and Family Responsibilities 

In Mexican society women usually have the sole or main responsibility of family 
duties (household work, childrearing and care for disabled family members). This 
situation usually does not change when they join the labour force. When women 


work outside the home, conflicts arising from work demands and family responsi- 
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bilities are disproportionately higher for them than for their male counterparts, 


contributing to the disadvantageous position of women in the labour market. 


Aside from limited maternity leave and public child care, Mexico does not have 
legal provisions and public policies that directly address the problem that Mexi- 
can women face in reconciling work outside the home and family responsibilities. 
Therefore, there is a need for measures aimed at helping women reconcile their 
work and family responsibilities with an emphasis on contributing to gender 
equality in the labour market. These measures also should aim at promoting 
more participation of men in family responsibilities and making “normal” work” 
more family compatible. The Mexican government could implement the following 
legal provisions and public policies in order to make work and family responsibili- 


ties more compatible for workers, especially women. 


1. Expanding the Scope of Maternity Leave 


Maternity leave is one of the core benefits that female workers should have. Not 
only should women have a comprehensive rest period after childbirth, they 
should not be economically penalized for taking it. Even though Mexico is a de- 
veloping country, the legal framework for maternity leave is rather comprehen- 
sive, at least for those who are eligible. Eligible female workers have the right to 
maternity leave consisting of six full-pay weeks prior to childbirth and six after- 
wards. In addition, they can take another 60 days with half pay and up to one 
year without pay. Employers are obliged to allocate female workers to the same 


job position after they return from maternity leave." 


Unfortunately, many female workers are not eligible for maternity leave due to 
exceptions in the Federal Labour Code. For instance, domestic workers, workers 


in family industries and peasants do not usually have access to maternity leave 


68° Traditionally, the model for the ideal worker is the male breadwinner who does not have to 
take care of domestic family responsibilities. Therefore, this worker is available to work at least 40 
hours per week, to take overtime whenever the employer ask him and to be less prone to be 
absent due to family emergencies. 

88’ See Federal Labour Code, supra note 100 article 170. Social Security Law, supra note 40, 
article 101. 
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because their employers are not compelled to register them in the social security 
system (IMSS), which provides maternity leave benefits. In some rare cases, 
these employers pay maternity leave directly to their employees. In the case of 
self-employed workers, there are no public programs to help them take time off 
from work in order to take care of themselves and their babies after childbirth. 


Therefore, there is a need for a legal reform to oblige employers to register their 
domestic workers and agricultural workers in the IMSS. In addition, the Federal 
Labour Code should prohibit female workers in family industries from working six 
weeks before and six weeks after childbirth, in order to ensure that they get ade- 
quate rest during this period. Governmental aid programs should be implemented 
for those marginalized female workers in family industries and self-employed 
workers who cannot afford to take time-off from their work before and after giving 
birth. Special priority should be given to women who are the sole breadwinners of 
their families. Protecting the well being of female workers before and after child- 
birth and their newborns should be one of the priorities of the Mexican govern- 
ment. 


2. Paternity Leave 


The Federal Labour Code does not provide for paternity leave. This kind of leave 
for male workers has become increasingly common in many developed and de- 
veloping countries, either in national law or in enterprise practice. For instance, 
Brazil's and Paraguay’s labour legislation provides for paid paternity leave (seven 
days in Brazil and two days in Paraguay). 


Paternity leave would encourage the presence of male workers around the time 
of their children’s birth. By stressing the importance of male participation in child- 


rearing, the Mexican government would contribute to changing cultural percep- 


682 The World Bank classifies Brazil and Paraguay as lower-middle-income economies and 
Mexico as an upper-middle-income economy. If Brazil and Paraguay have the economic means 
to provide for paternity leave for their workers, Mexico should be able to do the same. See Data & 
Statistics. Country Groups. Online: World Bank website: 
http:/Awww.worldbank.org/data/countryclass/classgroups.htm#Lower_middle_income. 
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tions about men’s role regarding family responsibilities. In addition, in dual- 
income households, paternity leave would make it possible for fathers to help 


mothers around the time of childbirth and consequently ease their return to work. 


3. Emergency Leave 


In Mexico, workers do not have the right to short leave for family emergencies, 
such as sickness of a spouse or dependents (children, parents, etc.), death of a 
family member, etc. It is up to the employer to give them permission to be absent 
from work in such cases. However, workers are entitled to be absent from work 
three days per month without justification or permission from their employers. 
Usually, parents take these days or their annual leave in case they have family 
emergencies. However, even annual leave would not be enough to take care of 
family emergencies given that the Federal Labour Code provides for a minimum 
of 6 days and a maximum 12 days per year, depending on the worker’s senior- 
ity. 

Usually women are the most affected by this lack of emergency leave entitlement 
in the Federal Labour Code. In dual-income households, women are usually the 
ones who absent themselves from work in order to take care of such emergen- 
cies. For single women heads of households the burden is even greater. Conse- 
quently, they find themselves in a situation where they are risking their jobs to 
take care of their children, spouses or parents. This situation reinforces the patri- 
archal notion that women are not “ideal” workers since they usually prefer their 
family responsibilities to their work responsibilities. In fact, the notion of an “ideal 
worker’ is quite unfair to both women and men in the labour force. Nobody 
should be compelled to choose between his or her job stability and his or her 
family’s well being. 


883 Article 47 X of the Federal Labour Code establishes that the workers’ absence from more than 
three days in a period of thirty days without justification or permission from the employer is cause 
for rescission of the labour relation without the employers’ responsibility. See Federal Labour 
Code, supra note 100 article 47. 

8% Ibid, articles 76 and 80. 
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In order to encourage more family-friendly workplaces in Mexico and therefore to 
achieve greater gender equality in the labour market, the Federal Labour Code 
should provide the right to all workers for short emergency leave periods for fam- 
ily emergencies, particularly those related to parenting. This provision would also 
help to change the cultural perception of men’s role regarding family responsibili- 


ties and promote gender equality in Mexican households. 


4. Expanding the Public Child Care Service Network 


Child care is one of the most important issues for many workers, especially 
women. Since childrearing is traditionally the responsibility of women in Mexican 
society, lack of affordable child care is one of the major constraints that many 
women face when they join the labour market. In Mexico, public child care is pro- 
vided for the children aged 6 weeks to 4 years of female workers and single male 
workers registered in the social security system (IMSS). It is important to note 
that the general exclusivity of this service to women, with the exception of male 
workers who are single and solely responsible for their children, has had both 
positive and negative results. On one hand, women benefit from a service that 
directly and exclusively helps them to join or remain in the labour force. On the 
other hand, the exclusivity of the service to women reinforces the cultural image 
of women as primary caregivers of their children, leaving little room for societal 
change towards more participation of men in childrearing. 


It is to be regretted that the public child care system does not cover the demand 
for child care. The majority of workers therefore leave their children with relatives 
(60%) or, even worse, leave them alone (20%). Other parents have to resort to 
private child care or babysitters (12%), which represents a significant expense. 
This means that only a minority benefit from publicly funded child care, which 
surely speaks of a lack of commitment from the government to ensure that fe- 
male workers are able to find proper child care for their children while they work, 


especially for those who most need it. 


885 See Mujeres y Hombres en México 2004, supra note 105 at 408. 
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For working parents who have children of school age, the public education sys- 
tem does not resolve the child care problem. Public education is compulsory in 
Mexico from the third grade of pre-school (5 years old) to the third grade of sec- 
ondary school (14-15 years old). However, school schedules are not compatible 
with full-time workdays. Children usually attend 6 hours of school per day and 
there are no public after-school programs. Parents must regularly arrange for 
child care for their children for after school hours. This is one of the factors con- 


tributing to the over-representation of women in part-time jobs. 


Therefore, a set of measures should be taken by the government in order to pro- 
vide affordable child care services for female workers. First, access to public 
child care services for domestic workers and agricultural workers can be 
achieved by reform of the Federal Labour Code to oblige employers to register 
these workers in the IMSS. Second, it is necessary to establish partnerships be- 
tween the federal government, local governments, NGOs, and/or employers to 
provide affordable child care services to those workers who do not have access 
to the IMSS (self-employed, workers in family industries, workers in the informal 
sector). The government should endorse and encourage the creation of commu- 
nity-based child care services, particularly in marginalized areas. Third, in order 
to lower the demand for child care services, the Federal government could grant 
tax benefits to those employers who provide child care services in the workplace. 
It is proven that child care in the workplace helps to attract and retain women 
workers, reduces absenteeism, facilitates breastfeeding after maternity leave, 
etc. Fourth, in order to reconcile school hours with full-time working hours, either 
the government should extend school hours to correspond to the standard work- 
day or provide for after-school programs for workers’ children. 


686 See International Labour Organization, Partnerships for Childcare. Information Sheets Series 
WF-7. Conditions of Work and Employment Program. Online: ILO website: 
http://www.ilo.org/public/english/protection/condtrav/pdf/infosheets/wf-7.pdf. 
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5. Promote Family-friendly Work Arrangements 


One of the main causes for which women remain in low-paying, low-ranking 
and/or part-time jobs in the formal labour market is the difficulty that they face in 
meeting the demands of so-called “standard” work. Many employers believe that 
the ideal worker is available for long and unpredictable working hours and has no 
family constraints. Therefore, employers usually hesitate to hire women for cer- 
tain types of jobs — usually those with better career opportunities — or to invest in 
training them.” 


In order to achieve gender equality in the labour market, it is necessary to elimi- 
nate the perception of the traditional male breadwinner with no family responsi- 
bilities as the model for the ideal worker. In Mexico, this perception is quite 
strong; therefore, a great deal of commitment must come from the Mexican gov- 
ernment in order to achieve this goal. First, public policies aimed at discouraging 
the perception of the “ideal” worker as one available for long working hours 
should be implemented. This could be achieved by promoting the shift from a 
“long-hours culture” to a “quality of output culture” among enterprises,” espe- 
cially those in the service sector. Government awards and preference in public 
procurement toward enterprises that implement family-friendly work arrange- 


ments could work as incentives for employers to change their labour practices. 


Second, the government should encourage enterprises to adopt schemes related 


to scheduling of work, such as shift-swapping,™ flexitime, time banking,” and 


887 See International Labour Organization, Addressing Gender Equality through Work-Family 
Measures. Information Sheets Series WF-2. Conditions of Work and Employment Program. 
Online: ILO website: http://www.ilo.org/public/english/protection/condtrav/pdf/infosheets/wf-2.pdf. 
888 This means focusing on the quality of the work rather than on the number of hours worked. 
See, International Labour Organization, Making Work Arrangements More Family Friendly. 
Information Sheets Series WF-5. Conditions of Work and Employment Program. Online: [LO 
website: http://www.ilo.org/public/english/protection/condtrav/pdf/infosheets/wf-5.pdf. 

889 Shift-swapping allows workers to exchange shifts in order to deal with family responsibilities: 
ibid. 

690 Elexitime, allows workers to vary their starting and finishing times with the sole requirement to 
fill a fixed number of hours per day: ibid. 

6" Time banking means keeping track of hours worked in “accounts” for workers. With this 
system, workers can accumulate leave time by working overtime during peak periods and later 
use them for unexpected family responsibilities: ibid. 
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teleworking,” 


in order to give female and male workers more working options 
and help them reconcile work and family responsibilities. As stated above, the 
government could use tax benefits, awards and public procurement practices to 


give incentives to enterprises to adopt these measures. 


d. Elimination of Sexual Harassment 

Regrettably, the Mexican government, academia and civil society have not com- 
prehensively addressed the problem of sexual harassment in the Mexican labour 
force. The Federal Labour Code does not specifically prohibit sexual harassment 
in labour relations. The provisions penalizing sexual harassment in the Federal 
Penal Code and some local penal codes are limited, and it seems that they are 
not enforced by the criminal courts.°° Legal research regarding sexual harass- 
ment is quite limited and sociological research regarding the extent of the prob- 
lem in the Mexican labour market is non-existent. It seems that sexual harass- 
ment is regarded as a taboo subject by the Mexican society, a fact revealing the 


patriarchal nature of that society. 


This certainly does not mean that sexual harassment does not exist in Mexico. 
On the contrary, given the patriarchal nature of Mexican society, this practice is 
certainly widespread in the Mexican labour force. Therefore, the Mexican gov- 
ernment should implement a number of legal measures as well as public policies 


to eliminate sexual harassment in the Mexican labour market. 


First, there is the need for a legal reform to specifically include the prohibition of 
sexual harassment in the Federal Labour Code. Legal and sociological research 
in Mexico should be encouraged, and comparative research should be used in 
order to enact comprehensive provisions on the matter. As general suggestions, 


the legal reforms should include, in order to ensure certainty, the specific defini- 


882 Teleworking allow workers to work from home for a period for time: ibid. 
63 For an analysis of the provisions regarding sexual harassment in the Federal Labour Code 
and the federal and local penal codes see Chapter II.B.d. above. 
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tion of sexual harassment,™ penalties for the perpetuators and remedies for the 
victims. 


Second, in order to promote an adequate enforcement of these provisions, com- 
prehensive workshops on the matter should be targeted to labour authorities and 


lawyers. 


Third, the federal and local governments should implement public policies aimed 
at disseminating information regarding the negative effects of sexual harassment 
in labour relations and the legislations covering this matter to labour unions, em- 


ployers, workers and the civil society. 


Fourth, the Mexican government should encourage employers to adopt preven- 
tive measures in the workplace regarding sexual harassment, such as codes of 
conduct prohibiting sexual harassment; workshops to educate workers about 
what constitutes sexual harassment; permanent campaigns to discourage sexual 
harassment in the workplace; and internal complaint procedures for victims of 


sexual harassment. 


D. Conclusion 


As mentioned above, the process of globalization has brought to Mexico multiple 
economic, political and social reforms. The position of women in the Mexican la- 
bour market has been experiencing continuous change in the post-NAFTA era. 
However, while legal reforms of an economic nature have been implemented to 
render the Mexican legal framework more suitable to the demands of an open 
economy, the legal framework dealing with social issues remains as it was in the 
pre-NAFTA era. 


6°4 The definition should include the different conducts that constitute sexual harassment, such as 
physical violence; physical contact; use of job-related treats or rewards to solicit sexual favours; 
comments on workers’ appearance or private life; sexual comments; sexual advances; repeated 
sexual invitations; insults based on sex of the worker; paternalistic remarks; display of 
pornography; and sexual gestures. See, D. McCann, Sexual Harassment at Work: National and 
International Responses. Online: ILO Social Dialogue, Labour Law and Labour Administration 
Department website: http://www. ilo.org/public/english/protection/condtrav/pdf/2cws.pdf. 
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Implementing reforms such as those mentioned above would undoubtedly im- 
prove the position of women in the Mexican labour market. In addition, these re- 
forms would represent an important step towards the achievement of gender 
equality in Mexican society, an obligation subscribed to by the Mexican govern- 


ment at the international level but still pending accomplishment. 
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CONCLUSION 


In Mexico, women have been gaining access to the labour market during the last 
30 years; however, their position in the labour force remains constrained because 
of highly embedded patriarchal notions. Female labour is still regarded as con- 
tradictory to the traditional female responsibilities (household duties and family 
responsibilities); therefore it is a common practice in Mexican society to discour- 
age women from entering or remaining in the labour force when they get married 


or have children. 


Many Mexican women — with or without family responsibilities — still enter or re- 
main in the labour force despite the societal notions that discourage them. Re- 
grettably, in most of the cases, the main reason behind their interest in work is 
economic necessity due to the widespread poverty in the country. This situation 
has encouraged the patriarchal notion that women’s income is secondary in- 
come, which has in turn prompted the over-representation of women in low-pay, 


low-ranking jobs. 


Patriarchal notions regarding the position of women in society, specifically in the 
labour market, and the economic necessity of many women have been the major 
factors that have generated gender discrimination in the Mexican labour market 
and have perpetuated patterns of labour exploitation of female workers. There- 
fore, the actions to eliminate these are highly unlikely to come from the same so- 
ciety that condemns female labour. In the case of Mexico, only measures from 
the government could make a significant difference and prompt change towards 


a more equitable society. 


Currently, the most important problems that Mexican female workers face are 
discrimination in access to employment, horizontal and vertical segregation in the 
labour market, sexual harassment and limited access to labour benefits. There- 


fore, legal reforms addressing these problems are needed in order to achieve 
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gender equality in the Mexican labour market. Along with these legal reforms, a 
set of public policies should be directed to changing patriarchal perceptions re- 
garding female labour and gender stereotypes in society, especially those that 
reinforce the traditional division of labour between men and women and prevent 
men from taking care of family responsibilities and women from accessing certain 
occupations regarded as masculine. Clearly, in order to achieve gender equality 
in the labour market, these legal reforms and public policies should be consis- 


tently enforced and implemented by the Mexican government. 


Positively, given the process of globalization and trade liberalization that Mexico 
has experienced in the last decade, external actors have been pressing the 
Mexican government to work towards the generation of gender equality in Mexi- 
can society. Nowadays, the phrases “women’s labour rights”, “gender equality in 
the labour market’, and “women’s labour empowerment” are better known in 
Mexican society due to the input of international state and non-state actors. Un- 
doubtedly, along with the economic and political reforms, instigation toward the 
protection of human rights finds it sources in the international arena; however, 


governmental responses still are limited when it comes to achieving them. 


The pressure exerted on the Mexican government by international organizations 
has been an effective means to bring social change in Mexico. The level of 
transparency and accountability that has permeated the Mexican government is 
unprecedented. Nevertheless, these achievements are only means to an end. As 
of 2005, we are witnessing only the initial steps of a major change in Mexico, 
where it is to be hoped that women will be empowered to improve and sustain 
their labour rights. 
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